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THE CHALLENGES OF EXTERNAL DRIVEN REFORMS 

 comparative view of the EU approach to the judicial reforms in 

Bulgaria and Romania, Croatia, Macedonia, Serbia,                                                       

Moldova and Ukraine  

 

Authors: Laura Ștefan, Cristian Ghinea 

 

The European Union’s expansion into Eastern Europe tested its capacity to promote 

reforms in the candidate countries. Nowhere is this testing more visible than in 

justice reform and anticorruption policies. The difference between the expectations 

of the old Member States (MS) and the realities in the candidate countries was 

significant. Reforming the justice systems in the East after the fall of communism 

was more difficult than reforming the economies. No shock therapy was possible for 

the shady justice systems we inherited from communism. Unlike the economic field, 

no foreign capital or know-how were at hand for justice. Except for the case of East 

Germany, whose justice system was simply overtaken by West Germany (an 

unreplicable solution in Eastern Europe), the other countries dragged their feet.  

Sometimes generous ideas produced unexpected effects in practice. Such was the 

case with the idea to create independent bodies to govern the judiciary. With neither 

accountability nor critical reformist mass among the magistrates, the new bodies 

disappointed on most occasions and sometimes even openly obstructed the anti-

corruption reforms pushed by Brussels. 

But what model Eastern Europe was supposed to follow? There was no model. The 

EU itself lacked a coherent acquis in this area. A 2002 evaluation1 concluded that the 

“EU anti-corruption framework remains diffuse and largely non-binding.” The EU 

relied on evaluations of other international institutions (GRECO, OECD). Caught 

between the expectations of the Member States and the deplorable reality in target 

countries, the European Commission (EC) had to improvise and to develop ad hoc 

conditionalities.  

                                                 
1 `Monitoring the EU Accession Process, EUMAP - Open Society Institute, Budapest, 2002. 
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The eight former communist countries that entered the EU in 2004 enjoyed a free 

pass from this point of view, which was later considered a mistake. The situation 

changed for Romania and Bulgaria; admittedly the problem was more severe in 

these two countries. The EU and the European Commission experienced a learning 

curve and tried to standardize the handling of corruption both for candidate countries 

and for the MS. 

Two successive communications2 in 2003 and 2005 proposed some basic common 

policy principles, but the Commission did not go beyond vague recommendations 

and non-binding provisions. The 2005 document formalized some general principles 

for the candidate countries (it was after the “big bang” 2004 enlargement) but again 

this only provided some general guidance for the conditionalities already developed 

by the EC in the direct negotiations. In the case of Romania and Bulgaria a special 

mechanism was created to guide the two countries between 2004 and 2007. Another 

monitoring mechanism was created for the two countries in their post-accession 

phase – the Cooperation and Verification Mechanism (CVM). CVM benchmarks 

address very concrete measures. For instance, Romania had to establish an Agency 

to control public officials’ assets. With its decision to establish the CVM, the 

Commission`s came up with details about the role and functioning of the Agency. 

For Bulgaria, the CVM covered not only corruption but also organized crime. The 

CVM also tried to protect the previous `investments` of the Commission in the two 

countries, asking for institutional stability. This provision proved helpful 

immediately after accession, when the Parliaments started a real assault against the 

institutions created in the pre-accession period. Thus, following a case-by-case and 

feedback loop approach (adapting to the local elites’ reactions), the European 

Commission ended up with a micro-management instrument. This is not to discount 

the positive role of the CVM. On the contrary, the authors of this comparative report 

previously assessed the effectiveness of the CVM and concluded3 that it is still a 

relevant and beneficial instrument for Romania and Bulgaria, the two countries 

lacking the internal resources to continue judicial reforms. This conclusion proves 

even more relevant for next year. At the middle of 2012 the Commission will 

conduct an overall evaluation of the CVM and make recommendations about its 

future (or non-future). Aside from the decision about the CVM for Romania and 

Bulgaria, one lesson from this process is that countries tend to pay more attention to 

                                                 
2 European Commission, “Communication from the Commission to the Council, the 

European Parliament and the European Economic and Social Committee on a 

Comprehensive EU Policy Against Corruption,” 28 May 2003 and the Communication with 
the same title from 28 June 2005. 
3 Cristian Ghinea and Laura Stefan, “Worth Having It – The effectiveness of the Cooperation 
and Verification Mechanism on Romania,” Romanian Center for European Policies, Policy 
Memo no. 16, November 2010. 
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fulfilling conditionalities when they have something significant to lose by not 

performing. Rather than relying solely on the goodwill of politicians (specifically 

reform-minded politicians interested in anticorruption and judicial reform) future 

CVM-like mechanisms should be formally linked to Schengen accession or the 

allocation of EU funds. This arrangement will compensate for the political 

commitment deficit of the post-accession period vis-à-vis society-changing reforms 

that were mainly driven by exterior forces. Solid change of societal values takes far 

more than a few years (and countries rarely dedicate more than this to necessary 

reforms after EU-accession). Therefore instruments to sustain such profound 

transitions must be well thought about. 

Nevertheless, a paradox does exist: EU does not have a proper acquis or instruments 

for the old member states. One can even notice a certain fatigue in discussing 

corruption issues for future enlargements. Croatia does not have a similar post-

accession mechanism in its accession treaty (although the current draft text leaves an 

open door for establishing one). On the other hand, Romania and Bulgaria are the 

two Member States where Brussels has a deep and comprehensive involvement in 

the national judiciary. The reluctance to further involve the EU in judiciary reforms 

is misplaced. The EU has the capacity to alter internal equilibriums which have long 

favored the de facto immunity of officials against any investigation. Judging the 

EU`s impact against some utopian expectations, many people in Brussels embraced 

the defeatist position that there is nothing the EU can do for such corrupt and 

complicated judicial systems. This is completely false. Our country reports show 

different realities but a common thread: EU demands led to the creation and 

empowerment of new institutions, to rule changes which increased accountability 

and, in many case, stopped countries from regressing when the old establishment 

fought back. 

We call on the EU and its national capitals to consider the realities in Southeastern 

and Eastern Europe (as well as in the new Member States) when further shaping EU 

anticorruption instruments. The Stockholm Programme developed under the 

Swedish Presidency called upon the Member States to deepen their cooperation with 

the Justice and Home Affairs pillar. In June 2011, the Commission published a 

breakthrough communication4 establishing an anticorruption mechanism at the EU 

level. It is nascent and rather basic compared with the CVM and the conditionalities 

for candidate countries, but it is a step forward. It is important that the Commission 

use similar monitoring instruments for all EU countries. It is also important that 

                                                 
4 European Commission, “Communication from the Commission to the European 
Parliament, the Council and the European Economic and Social Committee - Fighting 
Corruption in the EU,” COM(2011) 308 final, 6 June 2011. 
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future monitoring address countries case by case, depending on the concrete 

problems each of them faces. Given the diversity in EU judicial systems, unitary 

indicators are hard to imagine, so that the EU should take a tailor-made approach. 

This is useful for the countries of Eastern and Southeastern Europe, whose diverse 

problems are amply addressed in our reports. The current economic crisis should 

give the entire process more legitimacy. It is not a coincidence that countries facing 

the most serious problems with their sovereign debts are the same countries that are 

facing the biggest problems with corruption. The Romanian politicians scandalized 

by their country`s monitoring process were invoking Greece and Italy as examples: 

how can the EU give us lessons when they ignore the problem in Rome and Athens? 

The bailout package for Greece leaves open the possibility that the EU institutions 

will push for reforms in the judiciary and anti-corruption. Similar measures are 

envisaged for Portugal.  

 

Anticorruption institutions – specialized agencies are better, but under certain 
conditions  

After the first accession wave, the European Commission emphasized 

implementation and real results rather than institutional and legislative changes. 

Among the criteria introduced was the efficiency of the legal system in dealing with 

dangerous types of criminality in these countries.  

One approach was to set up specialized bodies either in the area of policy 

development and prevention, or in the area of combating corruption. Rather than 

relying on under-reformed or even bluntly unreformed regular systems, countries 

chose to build elite forces to tackle this sensitive phenomenon. This logic was surely 

not invented in Central and Eastern Europe. Old EU Member States also have 

specialized bodies to deal with complex crime such as the Anti-Mafia Prosecutors’ 

Office in Italy, the Anticorruption Prosecution Office in Spain, the Serious Fraud 

Office in the UK or the endless list of internal anticorruption task forces established 

in sensitive areas such as police or customs.  

By setting up these bodies, the countries acknowledge the existence of a problem 

and commit to solving it. Specialized bodies perform better because their activity 

focuses entirely on the particular type of crime they deal with. Corruption, white-

collar crime, and organized crime are usually difficult cases for investigators: they 

take a long time, they use extensive resources, and if they involve high-level people 

they tend to spark political scandals. As these are ingredients in a recipe of doom, 
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regular prosecution or police forces prefer to direct their investigation efforts 

towards less inflammable areas such as “ordinary crime.” This generates better 

statistics too, as cases are simpler, and statistics is one of the main criteria used to 

assess the efficiency of law enforcement. But the real impact is limited: mixing a 

regular burglary case with a high-level white-collar one may result in satisfactory 

statistics, but no prosecutor or police officer has real incentive to jeopardize his 

career by following white-collar cases.  

Through twining projects, countries from Central and Eastern Europe learned about 

the institutional architecture in old member states and started translating the best 

practices into their legal framework. In the beginning politicians tended to agree to 

adopt anticorruption legislation in a window-dressing effort to convince the 

European Commission that they meant to fight corruption. However, when the 

institutions they set up turned against them, they were not shy about using the 

legislative loopholes (created by themselves) to try to undermine anticorruption 

efforts.  

Romania, Croatia, Macedonia, Serbia, and Moldova are among the countries that 

have set up specialized anticorruption prosecution forces. Bulgaria has been 

considering in 2011 the idea of establishing a special structure to combat corruption. 

These bodies scale very differently both in terms of organization and performance. 

The best ranked is the Romanian Anticorruption Directorate which has indicted an 

impressive number of high-level officials (members of Parliament, ministers, 

mayors, judges and prosecutors, and law enforcement officers) since 2005. It is 

followed by the USKOK (prosecution office on organized crime and corruption) in 

Croatia, which has built important cases in recent years, and by the similar 

Anticorruption Prosecution unit in Macedonia. Serbia and Moldova are less 

successful examples of specialized anticorruption prosecution offices. What makes 

the organization of the National Anticorruption Directorate in Romania special is the 

presence under the same roof (and therefore management) of prosecutors, police 

officers, and legal experts. This special composition of the prosecution office allows 

the prosecutors to handle the cases, if they see fit, by using only internal resources of 

the organization. This contributes to the confidentiality of investigation and 

increases the common ownership and cohesion among the investigative team. 

In the area of police forces, Romania, Croatia, Macedonia, and Moldova have 

organized specialized structures either to deal with corruption in general or to deal 

with corruption within the police forces. In the countries covered by this analysis, 

corruption is a crime under the direct investigation power of the prosecutor, so the 

primary role in the investigation belongs to the prosecution office. However, in 
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practice, it is the police who decide when to send information over to the 

prosecutors, therefore also deciding which cases should reach their desks and when.  

In the area of prevention and policy, Bulgaria, Romania, Moldova, Croatia, 

Macedonia, and Serbia have established various structures. Some combine 

prevention functions with verification functions for declarations of assets and 

interests, while others have purely strategic and policy functions. 

 

Immunities and wealth confiscation – they really count only when 
anticorruption institutions do their job 

Immunity has been one of the tools used to block high-level investigations in all 

targeted countries. Established from the beginning in order to guarantee that high 

officials are not harassed when performing their functions, immunity has been 

transformed over time into a powerful weapon against any criminal investigation. 

However, the situation is not the same in all countries. In countries where anti-

corruption institutions do not perform well, for instance in Moldova, extended 

immunity does exist, but is not actually necessary. The immunity is only invoked 

when high-level corruption charges occur, and it is invoked to block such 

investigations. 

The European Commission insists that the countries which are not yet members of 

the Union restore immunities to their initial purpose, i.e. to functional immunity and 

not to full immunity against any criminal investigation of incumbents in public 

offices. In most surveyed countries, members of Parliament, ministers, judges, and 

prosecutors enjoy some form of immunity. Procedures are scarce, and little 

consideration is given to differentiating between the content of the case, which 

should be analyzed by courts, and the procedural analysis done by various collective 

bodies in order to decide upon lifting the immunity of their peers. Instead of limiting 

their review to avoiding undue harassment, the procedure is often turned into a 

parallel trial outside the justice system.  

In recent years, Romanian anticorruption prosecutors were faced with immunity 

issues when dealing with graft allegations against a member of the European 

Parliament and against the spouse of a judge from the European Court of Human 

Rights. The scope of these immunities is unclear and procedures for lifting them are 

old and obsolete. GRECO has evaluated member countries on immunities and has 

formulated recommendations to limit their scope and to introduce clear procedures 
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for lifting them. Most countries have followed the recommendations, but later on 

reintroduced the previously eliminated immunities.  

Confiscation is a weak area in all countries under review. Statistics are lacking in 

most cases, and where they exist – as in Romania5 – they show a very bleak picture 

of the efficiency of the sanctioning regime. This reality, combined with the long 

duration of trials and with the lenient sanctions on white-collar crime (the majority 

of sanctions are on probation) completes the puzzle. 

The Framework Decision on Extended Confiscation could be the vehicle used to 

reform obsolete legislative systems for confiscation. However, the challenge is to 

transpose it in national legislation with due consideration of the constitutional 

constraints of the countries in question. It is no coincidence that only Croatia and 

Macedonia have adopted legislation on extended confiscation up to now – the two 

countries are in advanced accession negotiations, and their governments are 

interested in showing progress. In Bulgaria and Romania, transposing legislation is 

still under review.  

 

Declarations of assets and interests – transparency is the key 

The introduction of declarations of assets and interests was a powerful reform aimed 

at increasing transparency and accountability in public life. Where they were also 

made public, these instruments were used by civil society, investigative journalists, 

political opponents, and law enforcement to scrutinize and hold public officials 

accountable.  

The political class fought against the statements being made public, though in the 

end external and internal pressure overcame their resistance – with the notable 

exception of Ukraine. Making the statements public by the law does not guarantee 

their accessibility in practice, as the case of Moldova shows. 

 

 

 

                                                 
5 Romania only manages to bring to the state budget about 200.000 euro per year from 
criminal confiscation. 
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Fig. 1. Comparative situation of declaration of assets / interests 

Country 

Verifying body 
Declaration of assets Declaration of interests 

Legislative 

branch 

Executive 

branch 

Judicial branch Legislative 

branch 

Executive 

branch 

Judicial 

branch 

Romania National Integrity Agency (NIA) 

Bulgaria  

Bulgarian National Audit Office 

According to the law: The Commission for 

the prevention and disclosure of conflict of 

interest.6 

In practice: A public register of the 

declarations on conflict of interest is 

maintained on the website of the Bulgarian 

Parliament. 

Croatia The Parliamentary 

Commission for Deciding 

on Conflict of Interest  

 

 

Judges: State 

Judicial Council 
Prosecutors:  
State Prosecutorial 

Council 

  

Serbia Anti – corruption Agency (ANA)7 

Macedonia The State Commission Against Corruption 

Ukraine - 

Moldova 

Central Controlling Commission 

Departmental Controlling Commission 

Main Commission of Ethics (mentioned in 

the Law on conflict of interest, but not 

functioning in practice) 

From April 2012: National Integrity Commission 

 

The main goal of these statements was to allow for comparisons between the wealth 

of an individual upon taking public office and at the end of the term. At the same 

time, information on the business interests of public officials was included in the 

statements in order to identify conflicts of interests. The frequency of submitting 

these statements was another hot debate topic, and most countries chose to have 

yearly statements from their officials. 

                                                 
6 The prevention and disclosure of conflict of interest, which was expected to be operational 
by April 1, 2011, began operating later due to a delay in the election of its members. For 
several months the parliamentary Commission for the Fight against Corruption and the 
Conflict of Interests and Parliamentary Ethics was no longer in charge of conflict of interest 
issues, whereas the new commission for the prevention and disclosure of conflict of interest 
was not yet functional. At present a public register of the declarations on conflict of interest 
is maintained on the website of the Bulgarian Parliament. 
7 Additionally, judges and prosecutors are required to notify the HJC/SPC in writing of every 
service or engagement that may possibly be incompatible with the judicial office. 
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Another difficult policy decision was how to determine which officials should 

submit declarations of wealth and which should not. Croatia chose a system by 

which approximately 3000 officials submit such statements. By contrast, Romania 

requires declarations of assets and interests from approximately 300.000 public 

officials. In terms of verifications, most countries decided to set up an administrative 

body to check the accuracy of declarations of assets, unjustified wealth, and 

conflicts of interests. This is the case in Romania, Macedonia, and Serbia. Moldova 

has a very weak control system performed by an ad-hoc Commission composed of 

various state representatives. Sanctions are still lacking in most countries and are 

very lenient where they exist. 

 

Judiciary self-governing bodies – not fulfilling the expectations 

After 1990 it became fashionable to set up independent bodies to govern the 

judiciary in all former communist countries. Their starting point was equally 

unfavorable: the Communist Parties treated the judiciary as an arm of the 

government policies. The post-communist politicians had frequently interfered with 

judiciary. Without a standing autonomy and suitable institutional arrangements to 

protect them, magistrates were practically subordinated to the executive. 

Nevertheless they slowly started to gain independence, and the most common 

solution was to create special bodies to govern the judiciary. Out of the seven 

countries surveyed, six have their own special Councils governing the judiciary, 

composed of members directly elected by magistrates. We compared the number of 

elected magistrates with the total number of members and found that the percentage 

of magistrates in the Councils differs from one country to another, from a narrow 

majority (54%) in Serbia and Macedonia to significant majorities in Romania (73%) 

and Croatia (63%) – see Fig. 2.  
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Fig. 2. Institutional design of Judiciary Self-Governing Councils in surveyed countries 

Country 
Permanent self-governing 

institution 
Establishing year Proportion of its members elected by the 

magistrates 

Serbia 

High Judicial Council 

 

State Prosecutors Council (since 
2006) 
 

2001 

 

Since 2006 – divided into two 

bodies, one for judges and one for 

prosecutors 

54% 

 

Each body is composed of 11 members (22 in 

total): 3 ex-officio; 2 elected by the Bar and 

Law Faculties; 6 elected by magistrates. 

Moldova 

The Superior Council of Magistracy 

(SCM)  

 

The Superior Council of 

Prosecutors (SCP) was created in 

2008. It has neither full time 

members nor support staff 

1996 

 

2008 – a separate body for 

prosecutors was created and the 

number of non-magistrate 

members was increased.  

41% (reduced from 58% in 2008) 

 

12 members: 3 ex – officio; 4 law professors 

elected by the Parliament; 5 judges / 

prosecutors elected by their colleagues; 

Ukraine 

Judges` Councils and Congress – 

non permanent gatherings, with 

limited powers.  

Real governing body: High Council 

of Justice (HCJ)  = representatives 

of other institutions 

 HCJ = 3 representatives of President, 

Parliament, Bar, Law Faculties, Congress of 

Judges; 2 representatives of Prosecutors; 3 ex-

officio. In accordance with the law some of 

these representatives ought to be judges. 

 

Macedonia 
State Judicial Council (SJC) 

 

1991 53% for SCJ, 54% for CPP 

SJC has 15 members – 2 ex-officio; 3 elected 
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Council of Public Prosecutors 

(CPP) 

by the Parliament; 2 proposed by the 

President, but elected by the Parliament; 8 

elected judges. 

PPC has 2 ex-officio members; 3 elected by 

the Parliament; 6 elected by prosecutors; 

Bulgaria 
Supreme Judicial Council (SJC) Established in 1991, became a 

permanent body in 2007 

44% 

25 members: 3 ex-officio; 11 elected by the 

Parliament; 11 elected by magistrates; 

Romania 

Superior Council of Magistracy 

(SCM) 

1991 

 

In 2003 received its main current 

powers. 

 

73% 

19 members: 3 ex-officio; 2 representatives of 

civil society; 14 members elected with direct 

vote by magistrates; 

Croatia 

State Judicial Council (SJC)  

 

State Prosecutors Council (SPC)  

1993 63% 

Similar structures of SJC and SPC – 11 

members: 7 elected magistrates; 2 MPs; 2 law 

professors; 
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In Moldova, magistrates lost their majority in 2008 after president Voronin’s 

decision to change the law and decrease the percentage of elected magistrates from 

58% to 41%. Ironically, Voronin lost power in 2009, and his law was implemented 

by the new government, who appointed a friendly majority in the Council. The 

Ukrainian case is rather special. The members of the Council are appointed by other 

institutions. However, these percentages are merely an approximation of the 

relationship between the judiciary and other powers. Usually, the Justice Ministers, 

the General Prosecutors, and the heads of the Supreme Court sit as ex-officio 

members in the Council. This is the case in Macedonia, Moldova, Romania, and 

Bulgaria. 

The General Prosecutors’ membership may be a problem. In some of the countries, 

as members of the Council, they are entitled to ask for disciplinary investigations 

against judges. This prerogative was abused by the General Prosecutors in Moldova 

and Ukraine in recent years. 

In Serbia, the Head of the Judiciary Committee of the Parliament is a member, and 

in Croatia the Parliament sends two MPs to sit in the Council. The usual practice for 

the Parliaments is also to appoint external members: law professors (Croatia, 

Moldova, Macedonia) or persons proposed by NGOs (Romania).  

Such complex institutional designs were meant to protect the judiciary from political 

interference. But the goal was only partially achieved. In 2009 the newly installed 

government of Moldova (after the violent political turmoil of the same year) was 

lucky enough to benefit from a law passed by the previous regime which replaced 

the majority of the Council`s members. On the other hand, in Bulgaria the new 

majority in Parliament tried to change the law in order to end the mandates of the 

current members in the Council and to appoint new members. This strategy worked 

in 1998. In 2009, a major corruption scandal arose around the members of the 

Council and a new legal change was considered in order to reappoint its members, 

but the idea was later abandoned. Sometimes, more clever and subtle interventions 

were orchestrated. Romania changed its legislation in 2003 (at the EU’s request) in 

order to strip away from the Justice Ministry much of its power over disciplinary 

measures and appointments. These powers were transferred to the Superior Council 

of Magistrates. New elections were organized only at the end of 2004, between the 

two rounds of national elections for the country`s president and in a severely 

controlled manner. As a result, the Council was staffed with political protégés, and 

their terms lasted until 2010.  
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These complex and indirect strategies were implemented in order to regain lost 

power over the judiciary. To different degrees, the idea of transferring the judicial 

power from elected politicians to magistrates elected by their peers succeeded during 

the two decades after communism. This institutional design, recommended by the 

European Commission, pushed the governments to transfer real power to the new 

Councils. The magistrates` associations in Bulgaria are pushing for a increasing of 

the percentage of elected magistrates in the Council (44% in Bulgaria, see the table) 

as a tool to strengthen its autonomy. 

The general assumption was that political autonomy would improve the system and 

remove the barriers to addressing high-level corruption and state capture. We know 

today that this assumption was overly optimistic. The newly created Councils did 

not meet the expectations and hopes invested in them by NGOs and the European 

Commission. In Bulgaria a major corruption scandal broke out in 2009 when some 

members of the Council tried to sell positions within the magistracy. The Council`s 

reaction to this scandal was considered weak, and no criminal investigations were 

launched. The two elected Council members involved in the scandal resigned from 

the Council but resumed their previous jobs as magistrates (for details see the report 

on Bulgaria). The appointment of the heads of the Supreme Administrative Court 

and Sofia City Court in 2010 and 2011, by using uncompetitive and nontransparent 

procedures, led to further criticism. Two members of the Council (from the elected 

judges’ quota) resigned in protest against the activity of the institution. They were 

supported by NGOs and public opinion. An online petition demanding the reform of 

the Council was launched.  

The saga of the Romanian Superior Council of Magistracy is similar. Overall, the 

Romanian Council acted as a defender of the status-quo and tried to obstruct the 

activities of the special anticorruption agencies established with EU assistance. After 

the 2007 accession, the attempt to sack a head of section from the Anticorruption 

Directorate led to an extraordinary and rather strange mobilization of some EU 

Member States` ambassadors in Romania. They decided to participate as observers 

in the Council`s meetings when the crucial decision was to be made. The European 

Commission publicly criticized the Council, which later on decided to back off. This 

is one example and unfortunately not the only one. Corruption scandals directly 

involved members of the Council. When investigations were launched against high-

level magistrates, the Council tried to protect them. However, the Romanian 

experience with the Independent Judicial Council is not entirely bleak. In 2010, a 

new Council was elected. The election process created new problems, some of the 

old members interpreting the law in a creative manner and refusing to step down. 

However, a consistent group of young and reformist magistrates (that previously 
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joined the NGOs in criticizing the former Council) managed to be elected by their 

peers. A fragile new equilibrium was established in the new Council, and its activity 

and public positions improved (although not fully fulfilling the expectations of the 

supporters from the civil society). 

A similar event happened in Croatia, where the Councils (separate for judges and 

prosecutors) also failed to deliver on the initial expectations. This amounts to what 

our expert on Croatia calls “change without reform.” In all three cases – Romania, 

Bulgaria, and Croatia – the European Commission moved from supporting the 

autonomous Councils against politicians and executive power to criticizing them and 

asking for more progress.  

None of the experts involved in this project was satisfied by the activity of the local 

Councils. The statistics about their discipline show a rather disappointing picture – 

few cases and light sanctions (see the special subchapters about the integrity of the 

judiciary in the country reports). Some of the experts noticed the tendency of these 

magistrate-elected bodies to function as professional trade unions rather than as real 

governing institutions.  

What is the explanation of such systemic shortcomings? 

Why have these autonomous Councils failed to fulfill expectations? Is this a 

temporary problem or a permanent failure? Is there a better solution?  

There are neither simple nor clear answers to the above questions.  

The explanation seems to be connected to the complex history of the region. Under 

communism, politicians controlled the judiciary, and this practice continued for 

some time after fragile democracies were installed. Thus, for decades, the system 

was staffed with obedient, career-obsessed persons, while the independent, open-

minded ones were marginalized. This professional body was later asked to vote for 

the new Councils. It is no surprise that the outcome was disappointing. In most 

former communist countries of Eastern Europe, no real lustration took place after the 

collapse of communism. In Romania, even a light provision to exclude former 

Securitate informants was declared unconstitutional by the Constitutional Court 

(itself a body staffed with old-timers, given the constitutional request for a minimum 

of 18 years experience in judiciary). Thus a network of insiders managed to control 

the judiciary during the transition period. In the newly independent countries the 

situation is similar. Moldova kept most of the old Soviet judges. Even when a 

violent and radical political change took place, deep reforms of the judiciary did not 
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happen. Croatia reinvented its judicial system after the breakup of Yugoslavia. The 

new authorities appointed new judges, selecting ethnic Croats obedient to the new 

power (see the report on Croatia for details), and this network still controls the 

judiciary.  

The transition in the judiciary was slower and more controlled than the economic 

and political transitions of these countries. Without a real reformist electoral body, 

the new institutions reflected the general situation of the magistracy. On the other 

hand, Serbia combined the lack of reforms with political abuse in changing the 

magistrates. In 1992, Serbian judges were granted life-time tenure. However, this 

was later reversed and in 2008 the Parliament started a procedure to reappoint all 

judges. This opened the door to brutal political favoritism, making the “solution” 

worse than the initial problem (for details, see the special sub-chapter on 

reappointments in the report on Serbia). The European Commission is currently 

observing the situation regarding the judges` reappointment, considering it a litmus 

test for the country`s accession process.  

To conclude, the Councils disappointed. Do we have an alternative solution? 

Unfortunately, the alternatives are worse, as the Serbian (reappointment of judges) 

and Ukrainian (not establishing an independent body from the very beginning) 

experiences prove. Our critical observations about the Councils are not meant to 

downplay the progress that has been reached. Independent councils are better than 

politically-controlled magistracies. Unfortunately, their independence does not 

trigger accountability and effectiveness. We do not reject independency; we just 

warn that this is not the miraculous solution that we all once believed it was. 

Building efficient and mature magistracies is more difficult, and it takes more time 

and effort, than simply changing the institutional arrangements. The good news is 

that pressure (internal, but especially from the EU) works. The bad news is that it 

only works on the long term.  

 

The Europeanization deficit of the political elites 

Besides setting up independent judicial Councils, another trend was to subordinate 

the general prosecutors or other investigative agencies to the national Parliaments. 

The assumption was that the Parliament, as a legitimate representative of the nation, 

would be the public body most entitled to oversee its functioning. This new 

approach replaced the traditional subordination to the executive, i.e. a compact 
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group of several decision makers, with subordination to the Parliament, i.e. a rather 

large and diverse body.  

Instead of improving the situation, subordination to the parliaments is increasing the 

political control over the magistrates. Different political orientations must be 

accommodated, and even minority groups of MPs are able to block the appointment 

of courageous prosecutors. And by courageous we mean persons that are really 

willing through their actions to challenge the status quo by starting high-level 

investigations. We have to acknowledge that fighting corruption in highly corrupt 

countries is not a consensual enterprise. On the contrary, it is a highly disruptive 

endeavor. The responsibility of the Parliament to oversee some institutions may 

work when they have to fulfill consensual tasks. Anticorruption works in the 

opposite way.  

In Moldova the special anticorruption office is subordinated to the Parliament and is 

the worst performing when compared with similar institutions (among the analyzed 

countries). Generally speaking Parliaments rank rather low in their capacity to act as 

efficient supervisory bodies. The low level of socialization between MPs from 

candidate countries with their peers from old EU member states brings about a huge 

gap in the understanding of the new societal setup. This is also seen in the 

contradicting legal initiatives that often undermine the reform agenda pushed by 

governments, NGOs, and the European Union. When overseeing corruption 

investigations, the Parliaments tend to support the position of those investigated 

rather than that of law enforcement. This is most visible when members of 

Parliaments are asked to deal with the immunities of their colleagues. The “fraternal 

spirit” arises when one of their peers (or their families, quasi-families, or friends) is 

under investigation.  

These countries face an additional problem in the lack of direct socialization 

between their political elites and the EU. The logic of European integration creates a 

narrow relation between the European Commission and other EU institutions on the 

one hand and the national governments of the candidate countries on the other. The 

intergovernmental process makes the national executives the almost exclusive 

contact points of the European Commission. It is the national government who 

negotiates the accession chapters, receives conditionalities, has to act upon them, 

and is regularly assessed by the Commission. An intense socialization happens in 

practice between Brussels and the national executive at all levels, both political and 

technical. Basically, the national governments are Europeanized before their 

countries. Among the judiciary this differential Europeanization creates a historical 

irony. At the beginning of the process, the European Commission asks the 
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governments to transfer powers to the independent judicial councils and to reduce 

the political control of the executives over the magistrates. But the European 

Commission does not work with these councils. By intergovernmental logic, an EU 

institution deals only with the governments. After supporting the Councils, the 

European Commission does not have real leverage upon them other than to name 

and shame them in its periodical reports. The situation is similar with Parliaments 

which have a limited involvement in the accession process. A socialization deficit 

exists among representative political elites, i.e Parliament, political parties, political 

foundations, and elected local authorities, when compared to the intense 

socialization process of the executives. This is another reason to consider 

Parliaments as pure supervision bodies for the magistracy.  

The judicial and anticorruption reforms promoted at high cost by the EU are often 

undermined by the Parliaments. We have to face the reality that these countries face 

a structural problem: the weak internal demand for anticorruption at the societal 

level. Unfortunately, the political parties are truly representatives of their people. By 

the nature of the accession process, EU is substituting this structural deficiency. EU 

alternates the internal equilibrium by empowering the small groups of reform-

oriented people within the executive, prosecutors` offices, politics, media, and 

NGOs that are willing to challenge the status quo, i.e. the traditional de facto 

immunity of public officials against corruption charges. This is a characteristic of 

the region often misunderstood in Brussels and in Western countries in general: It is 

not a rational game between some countries and Brussels, which applies stick and 

carrot incentives. These countries are not unitary actors moving towards reforms in a 

coherent and rational strategy. They are actually societies caught in a “civil war” 

between representatives of the old style status quo and those who challenge it. By 

empowering these challengers, the EU can provide the right incentives for change. 

But the reforms in these countries (real reforms, not only changes in the laws) take 

time, are reversible, imply huge political costs, and are always disruptive rather than 

consensual. 
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Chapter 1 

 

COUNTRY REPORT 

BULGARIA 

Author: Antoinette Primatarova 

 

Bulgaria has been a member of the EU since January 1, 2007. Its membership 

application was submitted on December 14, 1995. Bulgaria was not part of the 

Luxembourg group that started negotiations in early 1998 but received the green 

light for the start of negotiations at the Helsinki European Council in December 

1999. Negotiations started in early 2000 and were technically concluded in mid-

2004, two and a half years ahead of 2007, which Bulgaria formulated as its target 

date at the start of the negotiations. In 2002, when negotiations were wrapped up for 

the 2004 big bang enlargement, the reasons for considering Bulgaria and Romania 

unready for EU membership were mainly related to the second and third 

Copenhagen criteria – more specifically to concerns about the functioning of their 

market economies and the level of their adoption and implementation of the acquis. 

Doubts about their level of readiness lingered until late 2006, but concerns shifted 

from the economic and acquis-related issues to problems pertaining to “the 

accountability and efficiency of their judicial systems and law enforcement bodies”.1 

The Accession Treaty included the same three safeguard clauses as the treaties of the 

10 countries that joined in 2004 – a general economic one (Article 36), an internal 

market one (Article 37), a JHA one (Article 38) – which could be triggered during a 

period of up to three years after accession.2 That which was new in comparison to 

the treaties of the countries that joined in 2004 was Article 39 – a safeguard clause 

that provided the possibility of postponing the accession by one year to January 1 

2008 should the country be “manifestly unprepared to meet the requirements of 

                                                 
1 European Council,  Decision of 13/XII/2006 establishing a mechanism for cooperation and 

verification of progress in Bulgaria to address specific benchmarks in the areas of judicial 

reform and the fight against corruption and organized crime, C (2006) 6570 final 13 
December2006 
2 Treaty of Accession of the Republic of Bulgaria and Romania to the European Union 
(2005) 
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membership by the date of accession of 1 January 2007 in a number of important 

areas”.3 Romanian politicians made several statements of embarrassment about 

Bulgaria’s acceptance of this postponement safeguard clause, but half a year later 

Romania was forced to accept the same safeguard clause. The Accession Treaty was 

signed in April 2005. Because of Article 39, the accession date was left open until 

mid-2006. Art. 39 was not invoked, but a special Mechanism for Cooperation and 

Verification of progress (CVM) was established to address specific benchmarks in 

the areas of judicial reform and the fight against corruption and organized crime.4 

The Commission proposed six benchmarks that would gauge progress on the 

remaining issues that were identified and would form the basis for six-monthly 

reports to the European Council and Parliament: 

1) Adopt constitutional amendments removing any ambiguity regarding the 

independence and accountability of the judicial system. 

2) Ensure a more transparent and efficient judicial process by adopting and 

implementing a new judicial system act and the new civil procedure code. 

Report on the impact of both these new laws and the penal and 

administrative procedure code, notably on the pre-trial phase. 

3) Continue the reform of the judiciary in order to enhance professionalism, 

accountability and efficiency. Evaluate the impact of this reform and publish 

the results annually. 

4) Conduct and report on professional, non-partisan investigations into 

allegations of high-level corruption. Report on internal inspections of public 

institutions and on the publication of the assets of high-level officials. 

5) Take further measures to prevent and fight corruption, in particular at the 

borders and within local government. 

6) Implement a strategy to fight organised crime, focusing on serious crime 

and money laundering as well as on the systematic confiscation of the assets 

of criminals. Report on new and ongoing investigations, indictments and 

convictions in these areas. 

7) Under each of the six benchmarks, several issues of particular concern were 

mutually agreed between the Bulgarian authorities and the Commission.  

                                                 
3 Ibid. 
4 European Council, Decision of 13/XII/2006 establishing a mechanism for cooperation and 

verification of progress in Bulgaria to address specific benchmarks in the areas of judicial 

reform and the fight against corruption and organized crime, C (2006) 6570 final, 13 
December 2006 
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The CVM was designed as an element of the EU’s evolving conditionality strategy. 

As with the pre-accession conditionality instruments in the past, it was designed to 

serve a twofold purpose: 

• to reassure member states that the new member states would fully 

comply with EU rules and standards, and 

• to guide the country in its preparation for full compliance with EU rules 

and standards 

The CVM made reference to the provisions of Arts. 36, 37 and 38 of Bulgaria’s 

Accession Treaty. This created two misperceptions. On the one hand, that the CVM 

is a mechanism for introducing sanctions (the popular interpretation of safeguard 

measures). On the other hand, that the CVM will automatically be abandoned after 

three years (if not earlier) – the duration for the applicability of Art 36, 37 and 38. 

Stanishev’s government (2005-2009) neglected the potential of the CVM as an 

instrument for EU guidance of the country in the areas of judicial reform, the fight 

against corruption and organized crime. On many occasions the Stanishev 

government contested and objected the CVM. Moreover, it accused the Commission 

of employing double standards and abusing the CVM as a political tool. The 

problem was not only the level of corruption and the extent of organized crime, but 

also the arrogant neglect of these problems and thus the reluctance to fight them. 

The non-cooperative behaviour of Stanishev’s government frustrated both 

Commission representatives and member states, provoking criticism that the CVM 

did not provide for sanctions. Criticism in some circles in member states and in the 

European Parliament went as far as claiming that Bulgaria’s and Romania’s 

accession in 2007 had been a mistake. The freezing of pre-accession funds for 

Bulgaria in 2008 was widely interpreted as a sanction linked to the CVM, despite the 

fact that the Commission could and would have frozen the pre-accession funds if a 

CVM had not been in place. The linkage of the decision on Bulgaria’s and 

Romania’s accession to Schengen to the results under the CVM is sometimes 

presented as a further sanction. Contrary to speculations that sanctions (regardless of 

whether they are CVM-related or not) might trigger anti-European sentiments, there 

seems to be a stable support amongst ordinary Bulgarian citizens for EU sanctions 

because of corruption and organized crime. This was more evident with regard to the 

freezing of pre-accession funds in 2008 than with regard to the postponement of 

Bulgaria’s accession to Schengen. Back in 2008, 45% supported the freezing of EU 

funds against 41% who believed that the sanctions were not fully justified.5 In July 

2011 the question “Do you consider the postponement of Bulgaria’s accession to 

                                                 
5 See Alpha Research (2008) 
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Schengen justified regardless of the fact that the ‘technical requirements’ have been 

fulfilled?” provoked a 33,56 % positive against a 26,24 % negative response; still, it 

must be kept in mind that 39,9 % answered “don’t know”.6 

The Borissov administration elected in mid-2009 on a platform of fighting against 

corruption and organized crime changed country`s position towards CVM. It began 

to cooperate with the Commission and Member States on the fulfillment of the 

benchmarks. As with pre-accession conditionalities, the measures to be implemented 

are shaped in a joint effort, with active participation by the Bulgarian authorities 

through the elaboration of detailed strategies and Action Plans. Progress is assessed 

not with regard to the acquis, since there is no acquis in the area covered by the 

benchmarks, but against best practices and the Action Plans of the Bulgarian 

government.  

So far, keeping the CVM in place as an instrument in the fight against the status quo 

in the Bulgarian judiciary has been considered useful by ordinary citizens, the 

reform-minded part of the judiciary and the Bulgarian government. However, if 

Schengen accession (even a partial one, beginning with accession to the Schengen 

air space) were postponed in September 2011 and more explicitly linked to the 

lifting of monitoring under the CVM, the Bulgarian government might regrettably 

change its mind and join the Romanian government in its efforts to get the CVM 

lifted. The Commission envisages an overall review of the CVM in 2012.7 The 

fulfillment of the recommendations formulated in the July 2011 CVM Report will be 

crucial to the Commission’s assessment.  

The Bulgarian judiciary has deep structural problems (more on this under the 

chapter “Judicial system”). Resolving them will be a complex and long process. It is 

hard to imagine that this process might be completed by 2012. The judiciary as an 

area not covered by the acquis has not been at the core of the EU-isation process 

during the pre-accession phase but definitely must be part of the ongoing 

Europeanisation of the country. When properly understood as an instrument for 

cooperation between the Commission, EU member states with best practices, 

Bulgarian authorities and Bulgarian civil society, the CVM has been and can be a 

useful instrument for the further Europeanization of Bulgaria. 

                                                 
6 Marin Lessenski, ”A Schengen Wannabe: Public Opinion and Bulgaria’s Membership Bid 
for Schengen”. EuPI Policy Brief 34, September 2011 
7 European Commission, Report from the Commission to the European Parliament and the 

Council on Progress in Bulgaria under the Cooperation and Verification Mechanism, COM 

(2011) 459 final,  20 July.2011 
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RULES AND INSTITUTIONS 

 

1. Anti-corruption institutions 

Combating corruption and organized crime has been on the agenda throughout the 

entire pre-accession period. Combating corruption was among the priorities in the 

successive Accession Partnerships8, the EU’s conditionality instrument for financing 

during the pre-accession period. It was also an important element of the roadmap 

adopted for Bulgaria in 2002. Anti-corruption measures were monitored in the 

yearly Progress Reports from the Commission (from 1998 until 2004) and in the six-

monthly Comprehensive Monitoring Reports (2005 – 2006). Corruption is also at 

the core of benchmarks 4 and 5 of the CVM. 

In the early pre-accession phase calls to combat corruption were more general. The 

requirements were for a National Strategy to Combat Corruption and its 

implementation on the basis of Action Plans. Already at a very early stage there 

were also calls for better co-ordination and practical co-operation between the 

different anti-corruption bodies. One of the mutually agreed indicators under 

benchmark 4 is “Streamline and coordinate the institutional set-up of bodies 

empowered to fight corruption.” 

Back in 2008 the Bulgarian analyst Daniel Smilov wrote: “At the risk of 

generalization, it needs to be said that only dubious results have been achieved in 

Bulgaria in terms of EU conditionality in the area of anti-corruption. New 

institutions have been created and there have been massive efforts to amend 

legislation. Even so, the public perception of corruption in government has not 

decreased, and confidence in political institutions has not been restored. As to the 

real impact on corruption, the efficiency of these activities is almost impossible to 

determine since most of the instruments to measure corruption rely on public 

perceptions.”9  

                                                 
8 European Council, Bulgaria: 1999 Accession Partnership,  Council Decision of 28 January 

2002 on the principles, priorities, intermediate objectives and conditions contained in the 

Accession Partnership with Bulgaria. Official Journal of the European Communities  L44/1, 
1999,, Council Decision of 19 May 2003 on the principles, priorities, intermediate objectives 

and conditions contained in the Accession Partnership with Bulgaria Official Journal of the 
European Communities, L145/1 
9 Daniel Smilov, The Political Transformation Process in Bulgaria, paper prepared in the 
framework of the project “Integration Perspectives and Synergic Effects of European 
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Three years on one can add that further institutions have been created and that the 

efficiency of the institutions established remains far from satisfactory. Coordination 

between the different law enforcement bodies remains a big challenge. Many 

institutional innovations introduced by the Bulgarian authorities in response to EU 

pressure have been explained as attempts to achieve better coordination between 

different bodies.  

One of the recommendations under “Fight against corruption” in the July 2011 

CVM Report reads: “Assure the application of comprehensive and pro-active 

investigative strategies by the prosecution, the linking of related cases and 

systematic financial investigation.”10 

Further below is an overview of the different institutions created to combat 

corruption (mostly in response to pressure from the EU) within the executive, 

legislative and judicial branches, as well as certain independent bodies.  

Within the executive: 

• Inspectorates (more than 20) created in each of the ministries, in the state 

agencies and other administrative and regional structures of the central state 

administration, are designated to be the main instruments for promoting the 

anti-corruption policies within the executive branch (legal provision for the 

establishment of the inspectorates from late 1998). One of the indicators 

under Benchmark 4 of the CVM is: “Implement fully the legislation on the 

independence of the inspectorates in the public administration and ensure 

more pro-activeness in their investigative role.”11 In response to the 

Commission's recommendation, in March 2010, Bulgaria adopted 

amendments to the Administrative Act aiming to strengthen the capacity of 

inspectorates by giving them the right to conduct checks at their own 

initiative. Pro-active checks remain a challenge in the work of the 

inspectorates. 

                                                                                                                              
Transformation in the Countries Targeted by EU Enlargement and Neighborhood Policies”, 
Center for EU Enlargement Studies, Budapest, 2008, p. 40 
10 European Commission, Report from the Commission to the European Parliament and the 

Council on Progress in Bulgaria under the Cooperation and Verification Mechanism, COM 
(2011) 459 final, 20 July.2011 
11 European Council, Decision of 13/XII/2006 establishing a mechanism for cooperation and 

verification of progress in Bulgaria to address specific benchmarks in the areas of judicial 

reform and the fight against corruption and organized crime, C (2006) 6570 final, 13 
December2006 
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• a Directorate “General Inspectorate” and Commission for the Prevention 

and Countering of Corruption (CPCC) within the Council of Ministers 

(established in 2006 under pressure from the European Commission) meant 

to coordinate the activities of the above inspectorates, to organize the state 

anti-corruption policies etc. The General Inspectorate conducts inspections 

within public administrative bodies. In 2011 the Bulgarian authorities 

submitted the following information on the activities of the General 

Inspectorate: “In 2010, a total of 734 checks were conducted by the General 

Inspectorate. On the basis of these checks, 42 infringements were detected. 

Of this amount 151 checks were carried out specifically to look into 

allegations of conflict of interest; 581 checks were carried out on the orders 

of the body responsible for staff selection or appointment; 3 checks were 

conducted at the request of public officials. In the first four months of 2011 

a total of 37 signals for conflict of interests were received by the 

inspectorates of the administration, 37 inspections were made, 2 signals 

were sent to the Prosecutor’s Office and 3 disciplinary sanctions were 

imposed.”12 

• 28 Regional Anti-corruption Councils (RACC). To strengthen inter-

institutional cooperation at the regional level, consultative councils and 

working groups for the prevention of corruption within the RACC have been 

established. These structures include judges, prosecutors, representatives of 

regional structures of the Ministry of the Interior, the territorial directorates 

of the National Security Agency (SANS – see details below), National 

Revenues Agency and the Customs Agency. Since 2010 RACC’s boards 

also include representatives of the trade and employers’ unions, and 

members of the NGO community are invited to attend council sessions for 

discussions on particular issues. 

• State Agency ‘National Security’ (SANS). SANS was established at the end 

of 2007 as a body combining the functions and the personnel of three 

organizations: the National Security Office, The Military Counter-

Intelligence Office and the Agency for Financial Intelligence. In 2008 

SANS was presented as a major player in the fight against corruption and 

organized crime. It has exercised de facto investigative powers but there was 

also some uncertainty about how investigation, intelligence and policing 

should correlate in the activities of SANS. With the establishment of 

                                                 
12 European Commission, Supporting Document Accompanying the Report from the 

Commission to the European Parliament and the Council on Progress in Bulgaria under the 

Cooperation and Verification Mechanism. Bulgaria: Technical Update COM (2011) 967, 20 
July 2010 
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BORKOR (see below) in early 2011 new uncertainties arise with regard to 

potential overlap in the functions of the two bodies.  

• Centre for the Fight Against Corruption and Organized Crime (BORKOR). 

This is a new body which does not replace existing structures set up to 

prevent and sanction corruption, but which is supposed to assess the current 

legal and institutional environment for its effectiveness and to suggest 

improvements where necessary (established February 2011, expected to 

become fully operational by the end of 2011). In the July 2011 CVM 

Report BORKOR is referred to as a project rather than an institution.  

Within the legislative: 

• Commission for the Fight against Corruption in the 40th National Assembly 

(2005 - 2009), with 17 members, and the Commission for the Fight against 

Corruption and the Conflict of Interests and Parliamentary Ethics in the 41st 

National Assembly (since 2009), with 5 members. (In October 2002 

Parliament set up a 24-member permanent Commission to fight corruption, 

tasked with bringing legislation into line with the EU acquis and practices, 

to monitor its implementation and to supplement it should weaknesses 

occur). 

• Commission for European Affairs and on the Control over the European 

Funds, with 18 MP members (since 2009). 

Within the judiciary: 

• Inspectorate to the Supreme Judicial Council - established after an 

amendment to the Constitution in 2007. 

• Commission for Professional Ethics and Prevention of Corruption in the 

Judicial System - a permanent auxiliary body to the Supreme Judicial 

Council (SJC). 

• Permanent ethics committees in all regional structures of the judiciary, in 

the supreme courts, and in the prosecutorial offices (since the end of 2009). 

• A specialized section for countering corruption under the direct supervision 

of the Prosecutor General in the Supreme Prosecutor’s Office of Cassation 

(since 2007). 

• A Money Laundering Counteraction Section of the Supreme Cassation 

Public Prosecutor’ Office. 
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Coordination between different bodies remains a challenge to the effectiveness of 

the many different institutions. In an attempt to resolve the coordination problems, 

in September 2009 inter-institutional groups for support of investigations of high 

level corruption were established between the Prosecutors’ Office, the Ministry of 

the Interior and the State Agency ‘National Security’.  

A new institution is on its way and it promises to be an important player in the fight 

against corruption. On the basis of the latest amendments to the law on the 

prevention and disclosure of conflict of interest, a commission for the prevention and 

disclosure of conflict of interest will be created. The law has been in force since 

January 2011, but the five members of the Commission have only recently been 

appointed (3 were appointed by the Parliament, one by the government and the fifth 

one by the President), so the Commission has not begun its activities. The 

Commission made the following comment about the consequences of the delay: “As 

a consequence, signals on conflict of interest are no longer followed up effectively 

since 1 April 2011, from which on the commission should have been operational 

according to the law.”13 

The Bulgarian National Audit Office (BNAO) also plays a certain role in fight 

against corruption. The public register of the Property of Persons Occupying State 

Positions exists within the auspices of the chairperson of the BNAO. Moreover, the 

responsibility to perform all the necessary actions for the verification (by requesting 

documents from the relevant state bodies) of the submitted declarations of high 

public officials also lies with the BNAO.  

In the context of public procurement there are two more institutions designated to 

play an important role in the prevention and fight of corruption – the Public 

Procurement Agency (PPA) and the Public Financial Inspections Agency (PFIA).  

The PPA was established in 2004 in compliance with the Public Procurement Law 

adopted in the same year. The law and secondary legislation acts have been 

amended several times, most extensively in 2006, in parallel with the accession of 

Bulgaria to the European Union. The latest amendments to the Public Procurement 

Law were adopted in the first reading by Parliament on July 21, 2011. The new 

amendments were made in response to recommendations from the Commission in 

the framework of the CVM. The aim is to simplify procedures, to introduce a 

detailed list of incompatible relations that may lead to conflict of interest, and to 

                                                 
13 European Commission, Report from the Commission to the European Parliament and the 

Council on Progress in Bulgaria under the Cooperation and Verification Mechanism, COM 

(2011) 459 final,  20 July 2011 
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provide for sanctions against individuals who infringe public procurement rules. 

Administrative capacity, staff training and merit-based appointments to management 

positions remain important challenges for the further functioning of the PPA and its 

role in the prevention of corruption.  

The PFIA was created in 2006 in compliance with commitments under Chapter 28, 

“Financial Control,” in the negotiations for EU membership, its main task to prevent 

and investigate frauds and breaches of EU financial interests. In 2010, in 30% of the 

inspections (56 reports), the PFIA suspected acts of corruption and forwarded the 

cases to the prosecution for follow up. As mentioned in the July 2011 CVM Report, 

the PFIA has no feedback on follow-up to these cases from the judicial authorities. 

In response to a recommendation by the Commission, the Bulgarian government 

prepared draft amendments to the law on the PFIA which will allow for ex-officio 

checks based on a risk assessment in the framework of ex-post control. The scope of 

bodies subject to control by the PFIA will be extended. The new amendments were 

adopted by the Parliament on July 21, 2011. Their implementation remains a 

challenge.  

One of the recommendations in the July 2011 CVM report under “Prevention of 

corruption” reads: “Strengthen the administrative capacity of competent authorities 

in the area of public procurement to advise contracting authorities and verify public 

tenders ex-ante and ex-post following risk assessments.”14 Inter-institutional 

cooperation between the BNA, the PPA and the PFIA is crucial for the fight and 

prevention of corruption with regard to public procurement. The July 2011 CVM 

Report welcomes the cooperation agreement signed between the three institutions.  

Regardless of the many institutions established in the last 10-15 years, convictions 

for corruption-related crimes are still few. Instead of considering a real reform of the 

judicial system, the Bulgarian authorities are preparing a new institutional setup 

within the existing system –specialized criminal courts, prosecutors’ offices and 

investigative bodies. The establishment of these bodies is provided for through 

amendments to the Law on Judicial Power and to the Criminal Procedure Code 

adopted by the Bulgarian Parliament in late 2010. The authority for the 

establishment of “specialized” courts by way of statute is explicitly conferred by 

Article 119.2 of the Bulgarian Constitution. The “specialized” courts are not 

intended to be extraordinary courts, which are prohibited by Article 119.3 of the 

Constitution. However, early drafts of the amendments were criticized by the 

opposition and by NGOs (Foundation of Bulgarian Lawyers for Human Rights, the 

                                                 
14 Ibid. 
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Association for European Integration and Human Rights etc.) precisely for going in 

the direction of extraordinary courts. The new provisions, adopted in late 2010, were 

challenged in the Constitutional Court in February 2011. There is no ruling yet by 

the Constitutional Court.  

On paper, the new structures are intended to deal in particular with offences which 

would typically be committed by organized criminals, corrupt officials and public 

officials. The amendments were prepared by Bulgarian authorities as a response to 

problems in the domestic fight against organized crime and corruption raised by 

European Commission reports under the CVM. 

The controversial amendments were reviewed in consultation with the Venice 

Commission of the Council of Europe. After several amendments to the early drafts 

of 2009, the Venice Commission concluded that the draft laws did not give rise to 

any fundamental problems of compliance with European standards. The Venice 

Commission, however, reminded the following: “It is important to keep in mind that 

any evaluation of legal provisions can only give a limited indication of the possible 

impact - positive or negative - that they may have on fulfilling European standards. 

The manner in which particular provisions are actually applied is likely to be much 

more significant in this regard.”15  

According to the provisions in the amended laws the new structures had to become 

effective as of August 12, 2011. In spring 2011 the Chief Prosecutor voiced 

concerns that more preparation will be needed, and in late June 2011 agreement was 

reached to postpone the start of the functioning of the new judicial structures to 

January 1, 2012. In late June 2011 the SJC made some first appointments with 

regard to the new bodies. While the Supreme Judicial Council itself is hardly 

embattled at present, the integrity of some its members is strongly contested, and 

there are several requests for its dissolution, raising questions about the new 

appointments and weakening the credibility of the new specialized structures from 

the start. These critical attitudes within Bulgaria have also been reflected in the most 

recent CVM report: “The recruitment of magistrates of high professional quality and 

irreproachable integrity will be key to ensuring high standards for the new 

structures. In this context, concerns must be raised as to the composition of the 

selection panel for the new court and prosecutor’s office, as one member of the 

                                                 
15 Venice Commission, Opinion on the draft law amending the law on judicial power and the 

draft law amending the criminal procedure code of Bulgaria, Opinion no. 591, 2010 
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panel had earlier been suspended in a disciplinary decision related to traffic of 

influence.”16 

 

2. Immunities 

The 1991 Constitution adopted in the wake of the political changes of 1989 provided 

for the immunity of the President, Vice-President, Members of Parliament and 

members of the judiciary. No immunity was provided for ministers. Article 103 of 

the Constitution guarantees immunity for the President and Vice-President during 

their term of office.17  

The immunity of the MPs and especially that of the judiciary was a long-standing 

problem in the pre-accession period. It was raised both in the Accession 

Partnerships, the main conditionality instrument of the Commission, and in several 

Regular Reports. 

The problem with the immunity of the judiciary appeared as an issue “in need of 

particularly urgent action” in the 2001 Accession Partnership, which mentioned the 

need for “clarifying the immunity of members of the judiciary to ensure this is in 

line with international requirements.” This remained a priority in the updated 2002 

and 2003 Accession Partnerships.18 

The 2000 Regular Report mentions that “judges’ immunity needs to be clarified, 

notably as regards minor offences, for which they apparently cannot be charged, and 

offences not related to their work, where the SJC determines whether or not judicial 

immunity should be lifted.” The 2001 Regular Report is more explicit about the 

                                                 
16 European Commission, Report from the Commission to the European Parliament and the 

Council on Progress in Bulgaria under the Cooperation and Verification Mechanism, COM 

(2011) 459 final, 20 July 2011 
17 Constitution of the Republic of Bulgaria, Art. 103 (1) reads: “(1) The President and Vice 

President shall not be held liable for actions committed in the performance of their duties, 

except for high treason, or a violation of the Constitution.”Art. 103 (2) and Art 103 (3) are 
provisions about the impeachment procedure in case of high treason or the violation of the 
Constitution. Art. 103 (4) explicitly bans detention and criminal prosecution: “No one shall 

place the President or the Vice President under detention, nor shall initiate criminal 

prosecution against them.”  
18 Council Decision of 28 January 2002 on the principles, priorities, intermediate objectives 

and conditions contained in the Accession Partnership with Bulgaria. Official Journal L44/1, 
Council Decision of 19 May 2003 on the principles, priorities, intermediate objectives and 

conditions contained in the Accession Partnership with Bulgaria Official Journal L145/1 
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problem: “The Constitution and the Law on the Judicial System provide for the 

independence of the judiciary. These also give members of the judiciary (judges, 

prosecutors, and investigators) immunity from prosecution for all but serious crimes 

carrying over 5 years in prison. The fact that criminal investigators, given the 

functions they exercise in Bulgaria (some of which are exercised by police 

elsewhere) are members of the judiciary, is unusual. Requests to the Supreme 

Judicial Council to lift immunity are rare. Such provisions on immunity make it 

difficult to know the potential scale of corruption or criminal activity in the 

judiciary.”19 

The pressure from the European Commission in 2000 and 2001 on the reform of the 

judiciary in general and the immunity issue in particular triggered much debate in 

Bulgaria. In late 2001 and early 2002 a judicial reform began to take shape, but it 

came to a standstill when the Constitutional Court declared certain provisions of the 

revised law on the Judiciary to be unconstitutional and annulled them in December 

2002. Overall progress on judicial reform was further blocked by an important 

interpretation by the Constitutional Court in April 2003. It implied that some much-

needed amendments to the Constitution relating to the structure and mandate of the 

judiciary (i.e., of prosecutors and investigators) could be adopted only by a 

constituent Grand National Assembly, which would require new elections to be held. 

The immunity issue itself was not affected by the Constitutional Court’s ruling, but 

it was handicapped by the blockage of the general reform. 

The criticism of the 2000, 2001 and 2002 Regular Reports and the explicit 

conditionality of the Accession Partnership documents seemed to be insufficient to 

facilitate consensus between the political parties on the feasible constitutional 

amendments, including the immunity issue. The final push was given by a threat by 

enlargement Commissioner Verheugen during a visit to Bulgaria in spring 2003, 

when he announced at a press conference that unless Bulgaria made certain 

amendments to its constitution by September 2003 (allowing, for example, a 

reduction in the immunities enjoyed by magistrates), the country would not be able 

to close the Justice and Home Affairs chapter of negotiations or to receive support 

for its target date for accession. Verheugen’s intervention sounded like a threat, but 

for the government it came as most welcome support (insiders know that Verheugen 

actually made this threatening statement upon request from the Bulgarian Foreign 

Minister). What seemed like a unilaterally imposed conditionality was in reality an 

act of collaboration between the Commission and the reform-minded Bulgarian 

government. The amendment was duly made in September 2003 and enjoys the 

                                                 
19 European Commission, Regular Report from the Commission on Bulgaria’s Progress 

towards Accession, 2001 
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unofficial name of “the Verheugen amendment.” Under the old provisions 

magistrates should have the same immunity as Members of Parliament, i.e., an 

absolute one. The immunity could be lifted by a decision of the Supreme Judicial 

Council based on grounds laid down in legislation. Under the new provisions 

magistrates are supposed to have only a functional penal immunity. This immunity 

could be lifted for acts committed in the context of their duties by a decision of the 

Supreme Judicial Council, based on grounds laid down in the Constitution or in 

legislation. For actions beyond the duties of magistrates, the criminal and civil 

liability provisions would be applicable. 

The overall structure of the judiciary, however, remained unchanged, and in the 

2004 Regular Report the Commission kept up its pressure. It commented: “Although 

progress has been made with regard to the immunity of magistrates, there is no 

development to report with regard to revising the rules for immunity of investigators 

and prosecutors.”20 

The issue of MP immunity was raised in the 2002 Regular Report. In the National 

Anti-Corruption Strategy from October 2001 and the respective Action Plan from 

February 2002, the Bulgarian government included a revision of MP immunities. 

The reduction of MP immunities had to wait until the 2006 constitutional 

amendments. Permission by Parliament or the consent of the respective MP is 

required for initiating criminal prosecution, but if a MP is detained in flagrante 

delicto, the Parliament must only be notified. The reduction in MP immunities 

implies a reduction in the immunities of Members of the Constitutional Court, since 

their immunity is defined to be the same as those of MPs.21 

The 2006 constitutional amendments made further reductions to the functional 

immunity of magistrates. The three paragraphs providing for procedures for lifting 

the functional immunity in cases of indictable intentional offences by a decision of 

the Supreme Judicial Council were revoked, and the immunity article now has a 

single paragraph.22 

 

                                                 
20 European Commission, Regular Report from the Commission on Bulgaria’s Progress 

towards Accession, 2004 
21 Constitution of the Republic of Bulgaria Art. 147 (6): A judge of the Constitutional Court 

shall enjoy the same immunity as a Member of the National Assembly  
22 Constitution of the Republic of Bulgaria, Art. 132: When exercising the judicial function, 

the judges, prosecutors and investigating magistrates shall bear no civil or criminal liability 

for their official actions or for the acts rendered by them, except where the act performed 

constitutes an indictable intentional offence. 
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3. Declarations of wealth/interest 

3.1. Declarations of wealth  

Legal provisions for requiring asset declarations from high ranking officials 

(covering their spouses and children) were introduced through the Law on the 

Publicity of the Property of Persons Occupying State Positions, adopted in April 

2000 as part of the framework of anti-corruption measures monitored in the Regular 

Reports. There have been no constitutional challenges to this law. The 2000 Regular 

Report made note of the adoption of the law, and the 2001 Regular Report noted that 

declarations had begun to be submitted. However, in 2002 the Commission 

continued to push on the asset declarations issue, stressing the “need for effective 

monitoring and sanctions for those not complying.” The law has been amended on 

several occasions in order to widen the scope of coverage of officials and to make 

the declarations public. Serious amendments in this respect were introduced in 2006, 

on the eve of Bulgaria’s accession to the EU. The 2006 Monitoring Report reflected 

as an achievement the fact that all ministers have their asset declarations published 

on the Internet.  

Asset declarations must be submitted by the President, Vice-President, a broad 

category of high officials within the executive, members of the legislative and 

judicial branches, local officials etc. For the 2008 CVM report Bulgarian authorities 

submitted to the Commission the following figures for persons verified on the basis 

of the 2007 asset declarations – 5.857 senior public officials, and over 10.000 

persons when people related to high public officials are also included.23 Since 2006, 

the public register of high officials’ assets has been available on the website of the 

Bulgarian National Audit Office (art. 6 (2)). The public register exists within the 

auspices of the chairperson of the BNAO. The asset declarations of high public 

officials are kept for 10 years and 

include information about the incomes and expenses of the respective officials (real 

estate, motor vehicles, boats, airplanes, cash, takings and liabilities, securities, 

stocks, income, travel, education etc.) 

Still, effective monitoring and sanctions for those not complying remained an issue 

that was subjected to post-accession monitoring under benchmark 4. The wording of 

one of the indicators for the fulfillment of benchmark 4 is thus “Ensure the 

                                                 
23 European Commission, Bulgaria: Technical Update, Supporting Document Accompanying 

the Report from the Commission to the European Parliament and the Council on Bulgaria’s 

Progress on Accompanying Measures following Accession, SEC(2008) 2350/2, 23 June 2008 
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establishment of a credible checking mechanism for asset declarations as well as 

effective sanctions in case of false or inaccurate declarations.” In Bulgaria, there are 

no separate verifying institutions for the different branches of government 

(legislative, executive, judicial). Instead, a single verifying institution was created. 

With the 2006 amendments to the Law on the Publicity of the Property of Persons 

Occupying State Positions, the Bulgarian National Audit Office was entrusted with 

the responsibility for performing all necessary actions for the verification (by 

requesting documents from the relevant state bodies) of the submitted declarations 

of high public officials. The system to verify asset declarations of high public 

officials was set up in January 2007. Declarations are reconciled with information 

held on register in other authorities such as the Ministries of Finance, Transport, 

Agriculture and Forestry, Regional Development. The BNAO is responsible for 

coordinating asset declarations, checking them against registers and imposing fines 

for non-compliance. The reconciliation checks must be completed by October 31st of 

each year. Any irregular declaration is to be reported to the National Revenue 

Agency for inspection. If potential criminal activity is identified, consultation with 

the Prosecutor General takes place. Not only the declarations but also any 

subsequent actions are published on the BNSAO website. The public is thus able to 

compare declarations with lifestyles. 

This verification mechanism was criticized for several deficiencies. On the one 

hand, it was argued that, because of insufficient staffing, it might be virtually 

impossible for the BNAO to conduct substantive audits on assets declarations. On 

the other hand, some provisions on the categories of assets to be declared were 

criticized, e.g., that artwork and jewelry do not need to be declared or that only bank 

account balances must be declared but not also individual details. Furthermore, the 

2008 CVM report criticized that there seemed to be discrepancies between the 

declared values of real estate assets and their market values.24  

In 2011 the Commission once again raised concerns about weaknesses in the asset 

declarations and verification of politicians, magistrates and senior civil servants. 

“The asset declaration and verification system is not used in assisting a pro-active 

approach of investigations into inexplicable wealth. The current system does not 

allow for the effective tracing of illicit enrichment, as it does not allow for the 

detection of significant changes in assets over the years, nor does it look into the 

origins of assets. Officials have several opportunities to correct their statements in 

asset declarations, creating potential room for abuse.”25 The conclusion is that false 

                                                 
24 Ibid. 
25 European Commission, Supporting Document Accompanying the Report from the 

Commission to the European Parliament and the Council on Progress in Bulgaria under the 
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declarations are not effectively sanctioned and discrepancies are not investigated. 

Thus, one of the recommendations in the July 2011 CVM Report under the 

“Preventing corruption” heading reads: “Revise the asset declaration and verification 

system to turn it into an effective tool for detecting illicit enrichment.”26 

In 2009 and 2010 Commission`s recommendations targeted problems with the 

declaration of conflict of interest rather than the asset declarations. Interestingly, the 

public data from asset declarations of some high ranking politicians led to the 

launching investigations into eventual conflict of interest.  

3.2. Declarations of conflict of interest 

The legal gaps and institutional deficiencies with regard to the handling of conflict 

of interest became evident after Bulgaria joined the EU. 2008 was a year of serious 

allegations of irregularities in the management of pre-accession EU funds as well as 

suspicions of fraud and conflicts of interest in the awarding of contracts. 

Investigations by the EU anti-fraud office, OLAF, into the management of EU funds 

in Bulgaria resulted in the temporary suspension of pre-accession funds and the 

freezing of payments under various other financial instruments. Brussels’ financial 

sanctions and strong pressure both from the media and individual EU member states 

forced the Bulgarian government to begin working on procedural and legislative 

changes needed to effectively deal with conflict of interest issues. Adoption and 

implementation of a proper legislation on conflict of interest became part of a 

special post-accession conditionality for the de-freezing of EU pre-accession funds. 

In the July 2008 CVM report, before the first law was adopted on October 31, 2008, 

the Commission commented: “It is important that a more effective law on conflict of 

interest and asset control be established – the current draft is not sufficient to 

achieve its purpose. Once a revised law is adopted it needs to be implemented as 

soon as possible.”27 

In its 2009 CVM report, the Commission made further criticisms and 

recommendations with regard to the new legislation and its implementation: “The 

Bulgarian government approached the Commission for advice on the conflict of 

                                                                                                                              
Cooperation and Verification Mechanism. Bulgaria: Technical Update COM (2011) 967, 20 
July 2010 
26 European Commission, Report from the Commission to the European Parliament and the 

Council on Progress in Bulgaria under the Cooperation and Verification Mechanism, COM 

(2011) 459 final,  20 July 2011  
27European Commission, Report from the Commission to the European Parliament and the 

Council on Bulgaria’s Progress on Accompanying Measures following Accession, COM 

(2008) 495 final,  23 June 2008 
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interest law at the end of March. In this context the Commission considered that the 

definition of conflict of interest in the law required broadening to cover political, 

economic or any other shared interest. In addition, the Commission raised concerns 

as to the effective implementation of the law, which required an appropriate 

standardized methodology for the risk assessment and control of the conflict of 

interest statements that are to be submitted under the law. Some of the points raised 

by the Commission were taken into consideration in the revision of the law; however 

provisions to assure an effective and equal application of the law are missing. The 

decentralized implementation of the law requires sufficient capacity and functional 

independence on the side of the control bodies. To assure the effective 

implementation of the conflict of interest law and to evaluate its impact, Bulgaria 

should develop implementation guidelines and design an appropriate central 

reporting system.”28 

In 2010 the Bulgarian bodies designated to control conflict of interest (the General 

Inspectorate to the Council of Ministers and the Parliamentary Committee on Anti-

corruption, Conflicts of Interests, and Parliamentary Ethics) were once again 

criticized for having insufficient capacity and functional independence, as were the 

lack of guidelines for the implementation of the conflict of interest law and the lack 

of sufficient administrative safeguards to protect whistle-blowers. Furthermore, the 

bodies for control of conflict of interest were criticized for their passive rather than 

pro-active approach in establishing possible fraud and corruption cases. Between 

August 2009 and May 2010, 10 investigations into conflicts of interest were carried 

out (for 300 declarations received) by the General Inspectorate to the Council of 

Ministers. In 8 of these cases no irregularities were found. The Parliamentary Ethics 

Committee initiated several ex-officio inspections, which revealed that five 

Members of Parliament did not submit their declarations before the deadline. The 

Committee flagged nine Ministers and MPs. The cases were terminated, as the 

Committee failed to find a conflict of interest.  

In light of the Commission’s criticism and recommendations, the 2008 law on 

conflict of interest was revised twice in 2009 and twice in 2010. With the latest 

amendments of December 2010 it has been in force – on paper – since January 1, 

2011. However, the new commission for the prevention and disclosure of conflict of 

interest, which was expected to be operational by April 1, 2011, began operating 

later due to a delay in the election of its members. For several months the 
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Commission to the European Parliament and the Council on Progress in Bulgaria under the 

Cooperation and Verification Mechanism. Bulgaria: Technical Update COM (2009) 1074,  
22 July 2009 
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parliamentary Commission for the Fight against Corruption and the Conflict of 

Interests and Parliamentary Ethics was no longer in charge of conflict of interest 

issues, whereas the new commission for the prevention and disclosure of conflict of 

interest was not yet functional. At present a public register of the declarations on 

conflict of interest is maintained on the website of the Bulgarian Parliament. 

The public officials that are required to submit declarations for conflict of interest 

are the President and the Vice President, high officials within the executive, 

legislative and judicial branches, local officials, chairmen of state agencies etc. 

Public officials covered by the law are required to submit 2 declarations. The first 

one must be submitted no later than 7 days after being elected or taking office. Its 

purpose is to declare whether there is any constitutional/legal incompatibility 

between the position to which one is elected/appointed and any other position 

already held. In case of incompatibility the public official must undertake all 

necessary actions to resolve the incompatibility in no more than 30 days. The second 

declaration must be submitted no later than 30 days after being elected or taking 

office. The public official must declare here any circumstances that could lead to a 

particular conflict of interest, such as stakeholdership in commercial companies, 

membership on managing boards of non-profit organizations, ET activities at present 

or in the 12 months preceding the election/taking office, loans greater than 5.000 

BGN and the name of the respective credit institution, contracts with entities that 

have a similar scope of action etc. The arms-length principle with regard to family 

members must also be reflected.  

Within 30 days of submitting the declaration, public officials are entitled to make 

corrections. If circumstances change with regard to a possible conflict of interest, the 

respective public official must submit a declaration about the new circumstances 

within 7 days. Declarations are submitted to the body to which the respective public 

official has been elected/appointed or to the different commissions under Art. 25 of 

the law on conflict of interest (the Parliamentary Commission, the General 

Inspectorate at the Council of Ministers, a special commission of municipal 

counselors, a special Commission at the Supreme Judicial Council etc.; the different 

categories of public officials are accountable to different commissions.) In case of 

investigation, the new commission for the prevention and disclosure of conflict of 

interest requests information from the respective commissions and must give a 

decision within 2 months of the launch of the investigation. The law provides 

different administrative and financial sanctions (from 2.000 to 20.000 BGN, 

depending on the case), including confiscation of assets acquired under conflict of 

interest circumstances. In cases of criminal offense, the information is forwarded to 

the Prosecution. The bodies and commissions that are in charge of the declarations 
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are required to maintain a public register on the Internet. The declarations are kept 

for 10 years.  

Since the law on conflict of interest has been in force, there has been a single case 

leading to a sanction. Two MPs from the GERB Party were sanctioned with a fine of 

5.000 BGN each. In July 2011 the Supreme Administrative Court ruled that two 

MPs, Dimitar Avramov and Stoyan Gyuzelev, who represent the GERB party and 

are themselves active in agricultural business, had conflicts of interest when they 

proposed and voted on first reading amendments to the Land Act for their personal 

benefit. The amendments, which were not passed, would have required land owners 

to offer their property for sale first to their tenant farmers, while the latter would 

have had the right to determine the price. The ruling of the Supreme Administrative 

Court in this case is in stark contrast to two other major investigations into conflict 

of interest cases. On the one hand, the Supreme Administrative Court ruled that the 

leader of the Movement for Rights and Freedoms Party, Ahmed Dogan, was not in 

conflict of interest when he received 1,5 million BGN in consulting fees for an 

alleged consultation which had no competence to give. On the other hand, the case 

against the director of the National Road Infrastructure Agency, Vesselin Georgiev, 

has been in court since 2009 (as Director of the NRI Agency he signed construction 

contracts with his brothers’ companies, and in 2008 this case triggered the freezing 

of pre-accession EU funds for Bulgaria). Without mentioning his name, in the July 

2011 CVM report the Commission referred to the case of the acquittal of Ahmed 

Dogan on conflict of interest charges as one of the cases of acquittals in important 

fraud and corruption cases for which “reasons for the acquittals should be carefully 

analysed by the General Prosecutor and corrective measures should be taken where 

appropriate. This should include recommendations for the handling of future cases 

when shortcomings in the procedure have been identified or appeal when it appears 

that the Courts did not properly assess the evidence provided by the prosecution.”29 

The adoption and implementation of the conflict of interest law might be criticized 

for slowness and lack of effectiveness, but in general the pressure by the 

Commission in the framework of the CVM on the conflict of interest issue is one of 

the most useful elements of the CVM. Through the introduction of the conflict of 

interest issue the Commission was very successful in translating vague anti-

corruption rhetoric into something very concrete and crucial for the fight against and 

prevention of corruption. Both public opinion and the media were strongly 

mobilized around looking into conflict of interest cases. On several occasions 
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Council on Progress in Bulgaria under the Cooperation and Verification Mechanism, COM 
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conflict of interest issues were resolved not under the law on conflict of interest and 

subsequent administrative and financial sanctions but rather through public pressure.  

Conflict of interest remains an issue for further monitoring by the European 

Commission under the recommendations formulated in the 2011 CVM report. 

• “Demonstrate a convincing track record of sanctions under the revised law 

on conflict of interest.” (Under “Fight against corruption”) 

• “Apply equal rules for conflicts of interest and incompatibility to public 

employees whether they are permanent officials or recruited under 

individual service contracts.” (Under “Prevention of corruption”)30 

 

4. Confiscation 

Corruption, organized crime and money laundering are issues monitored throughout 

the whole pre-accession period. As a specific instrument for tackling corruption, 

organized crime and money laundering, confiscation appeared on the agenda of 

Bulgarian-EU discussions at a rather late stage. Bulgaria was explicitly criticized for 

“no systematic confiscation of assets of criminals” in the 2006 Comprehensive 

Monitoring Report. Benchmark 6 of the CVM also refers to “the systematic 

confiscation of assets of criminals”.  

In the pre-accession period Bulgaria was required to ratify all major anti-corruption 

conventions, including implementing Council Framework Decision 2005/212/JHA 

of February 24, 2005 on Confiscation of Crime-Related Proceeds, Instrumentalities 

and Property. The country participated in the monitoring of anti-corruption measures 

through the OECD Working Group on bribery in international commercial 

transactions and the Group of States against Corruption (GRECO). Many elements 

in Bulgaria’s Action Plans under the National Anti-Corruption Strategy (elaborated 

under strong pressure from the EU in the context of the negotiations) were related to 

GRECO recommendations. In successive GRECO reports Bulgaria has been 

criticized for making more progress in the adoption of legislation than in its 

implementation and enforcement. In this context in March 2005 a Law on the 

Forfeiture of Criminal Assets was adopted and a Commission for the Establishment 

of Property Acquired through Criminal Activity (CEPACA) was established. Chief 

Prosecutor Nikola Filchev (1999-2006) challenged in the Constitutional Court 
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several provisions of the law due to alleged infringement of the European 

Convention on Human Rights, but his successor, Boris Velchev (2006 - present) 

withdrew Filchev’s request, and the Constitutional Court laid down the procedure. 

The assessment of the efficiency of CEPACA in the 2007 and 2008 CVM reports 

was rather negative. The 2009 and 2010 CVM reports reflected certain 

improvements in CEPACA’s efficiency. Over 2005-2008 CEPACA failed to 

confiscate any property, but in 2009 property worth 953.976 BGN was confiscated, 

and 2010 saw a further 7.466.188 BGN worth of property confiscated. Against the 

30 million BGN budgetary cost of CEPACA over 2005-2010, the under 10 million 

in confiscated property doesn’t impress. Further problems in the assessment of the 

efficiency of CEPACA in financial terms have been formulated in an independent 

assessment of its functioning by the Bulgarian NGO Risk Monitor: 

• A tendency to evaluate frozen/confiscated assets at prices much higher 

than the market prices in order to fake greater efficiency 

• Difficulties in finding bidders for the confiscated assets (there are 

estimates that cash obtained from selling the confiscated assets amounts 

to less than half a million BGN) 

• Difficulties in maintaining and utilizing confiscated assets31. 

The Commission’s assessment in 2009 was the following: “The legal framework for 

asset forfeiture and for financial investigation remains inadequate: a timely freezing 

of assets in organised crime cases has an important deterrent effect. To achieve this 

effect, the freezing of assets must be practiced as early as possible and as completely 

as possible. The current legal framework and judicial practice in Bulgaria satisfies 

neither: too few assets are frozen, and they are frozen too late. Although the 

applicable legal framework seems to allow the freezing of assets at the time when an 

official investigation (e.g., into money laundering) is opened, freezing seems to be 

practiced only several months into the pre-trial phase or at the time of indictment. As 

a result, it loses most of its operational effect.”32 

In late 2009 the focus within CEPACA and the Bulgarian government shifted 

towards adopting a new law in response to a recommendation by the Commission. 

                                                 
31 Stojchev, Stojcho et al. “Civil Forfeiture in Bulgaria 2005-2010”, Risk Monitor Report, 

2011. 
32 European Commission, Supporting Document Accompanying the Report from the 

Commission to the European Parliament and the Council on Progress in Bulgaria under the 
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The first draft, presented in December 2009, suggested introducing a non-conviction 

based civil seizure and forfeiture of assets derived from illegal activities, based on a 

combined system of criminal and civil law. It also provided for the increase of the 

competence of the agency in charge of carrying out investigations and forfeiture 

procedures and for extending the target group to which the law applies. However, in 

its interim opinion from March 2010, the Venice Commission pointed out certain 

shortcomings and found that implementation of the law “might result in the 

infringement of fundamental rights guaranteed by the Bulgarian Constitution and the 

European Convention on Human Rights”. 

The European Commission criticized the provisions allowing CEPACA to work on 

cases involving at least 60.000 BGN (more than 30.000 Euro), arguing that this is a 

relatively high threshold in the context of Bulgaria’s economic situation. For the 

purposes of civil confiscation Bulgarian experts have insisted on further increasing 

the threshold. (The threshold in the new draft is 96.000 BGN, but even this one is 

expected to be increased to 150.000 BGN during plenary voting.) Given the fact that 

the draft law allows retroactive investigations for a period of up to 15/20 years, 

experts have calculated that, with the present threshold of 60.000 BGN, up to 

400.000 households (or up to 1.200.000 ordinary citizens) might be affected.33 The 

context for these calculations is the high number of people working in the gray 

economy or receiving remittances from relatives abroad. These people might not be 

able to deliver proof for their revenues, but they are far from being big criminal 

bosses, the real target group of the new law. The present CEPACA has 11 territorial 

directorates and 4 functional ones and employs almost 200 people. The idea is that 

the new CEACAV (the new name of the old CEPACA) should work with some 500 

people. The lower the threshold for civil confiscation, the more employees would be 

needed. The administrative capacity for the implementation of the law has been 

challenged on several occasions. 

The draft law has been revised several times and remained quite controversial in its 

sixth version (adopted by the government on May 18, 2011). In amending the 

different drafts the Bulgarian authorities have been working in close cooperation 

with the Venice Commission (European Commission for Democracy through Law 

of the Council of Europe). The final opinion of the Venice Commission from June 

20, 2011 is interpreted as giving a “green light” for the law.34 Although the Venice 

                                                 
33 Presentation by analyst Georgi Ganev at a conference on Civil Forfeiture, held in Sofia on 
24 November 2010.  
34 Venice Commission, Opinion on the sixth revised draft act on forfeiture of assets required 

through criminal activity or administrative violations of Bulgaria, Opinion no. 563 (2009), 
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Commission explicitly hopes “that the Draft Law will be adopted soon by the 

Bulgarian Parliament” one should not forgo a certain skepticism, or at least 

cautiousness, as regards its proper implementation: “the way in which the Draft Law 

is interpreted and implemented is of great significance in terms of its compliance 

with international human rights standards.” The Venice Commission also remains 

critical with regard to the procedure for the election of 3 out of the 5 members of the 

CEACAV, who are to be elected by a simple majority of the National Assembly (the 

other two are appointed by the Prime Minister – the Chairman of the CEACAV - 

and by the President), and not by a qualified majority as recommended by the 

Venice Commission, the argument being that “any widespread belief that the 

CEACAV itself is not impartial would undermine it completely.”  

The relevant parliamentary committee already approved the draft law on June 22, 

2011. It came as a surprise when on July 8, 2011 the draft law to allow non-

conviction based civil seizure and forfeiture of assets derived from illegal activities 

was rejected by the Bulgarian Parliament with 95 votes against the 71 votes 

supporting the draft law. Support came only from members of the governing party, 

GERB, but the results show that there was no unanimous support even within that 

party. The opponents argued that the law has several anti-constitutional provisions. 

The rejected law could be submitted to a second vote no earlier than three months 

after the initial vote and only if seriously amended. Had the law been adopted, there 

is no doubt that it would have been challenged in the Constitutional Court. Under the 

present circumstance it can hardly be expected that non-conviction based 

confiscation could come into force on January 1, 2012 as envisaged. 

Under these circumstances it is difficult to assume that Bulgaria could demonstrate 

convincing progress in the first half of 2012 with regard to the two recommendations 

under the heading of “Asset forfeiture” in the July 2011 CVM report: 

• Adopt legislation providing for non-conviction based confiscation and ex-

officio verification of assets of senior officials, magistrates and politicians 

and demonstrate a track record in this area; 

• Establish efficient cooperation between the asset forfeiture commission, 

financial institutions, administrative authorities and the prosecution, 

including the joint teams, and develop a track record in securing assets upon 

the launch of investigations. 

 

 



Bulgaria 

48 
 

5. Judicial system 

Major institutions important for the effective functioning of the judiciary of a 

democratic country were abandoned during the Communist rule. The 1991 

Constitution restored the important institutions of the Supreme Administrative Court 

and the Supreme Court of Cassation, and it also introduced the institution of the 

Supreme Judicial Council. Important provisions on the functioning of the judicial 

institutions were laid down in the 1994 Law on the Judicial System. However, the 

implementation of the provisions on the Supreme Administrative Court and on the 

Supreme Court of Cassation was delayed by several years. The provisions on the 

Supreme Judicial Council have been changed several times and, despite several 

improvements (e.g., a clear division of roles and responsibilities between the SJC 

and the Ministry of Justice and involvement in the training of magistrates through a 

national public institute), the functioning of the SJC is criticized both domestically 

and by the European Commission with regards to its effectiveness, human resources 

policy, and integrity.  

The overall assessment in the Avis on Bulgaria’s EU application in 1997 was that 

“the process of dispensing justice in Bulgaria is still marked by serious 

shortcomings.”35 From 1997 onward the judiciary has been closely monitored by the 

European Commission. Many legislative and institutional changes have been 

introduced in a step by step approach, but, since fundamental reform of the judiciary 

in one single leap wasn’t possible, 20 years after the adoption of the post-communist 

Constitution reform of the judicial system continues to be an issue in Bulgaria.  

The 1991 Constitution provides that judges, court assessors, prosecutors and 

investigating magistrates are all part of the judiciary.  

The pre-trial phase and the role of the investigators have been issues of concern 

throughout the pre-accession period and continue to be subject to criticism. Bulgaria 

has been repeatedly criticized for frequently referring cases back to the investigation 

and preliminary investigation stages, something which negatively affects its capacity 

to prosecute organised crime and corruption. Under pressure from the European 

institutions in 2000 the task of investigating has been passed on to the police for all 

cases of minor importance (estimated at over 60% of the caseload). Investigation 

was thus divided between the investigating magistrates (следователи) who are part 

of the judiciary and the police investigators (дознатели) who after several 

institutional arrangements and reorganizations are back in the Ministry of the 

                                                 
35 European Commission, Commission Opinion on Bulgaria’s Application for Membership of 

the European Union. DOC/97/11, 15 July 1997. 
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Interior. The collection and administration of evidence by police continues to be a 

challenge that affects the functioning of the Bulgarian judiciary but which goes 

beyond the present scope of judicial reform and thus cannot be covered in detail in 

the present report. The overall assessment in the 2011 CVM report was the 

following: “A reorganisation of the competent police directorates led to an 

integration of operative and investigative police work and to a substantial increase in 

the number of police investigators. Bulgaria should continue its efforts for police 

reform and link it to a wider reform of pre-trial investigations. This will require 

establishing effective operational cooperation with the prosecution and other 

authorities, the application of the principle of joint teams in all serious crime cases 

and investment in equipment and specialised training.”36 

The 2003, 2006 and 2007 amendments to the Constitution are all related to 

provisions on the judiciary, but the overall structure has been preserved. There have 

been debates around the proper place of the prosecution and the investigation, with 

pros and cons for their eventual movement from the judicial to the executive power 

and about the feasibility of eventual constitutional changes in this respect. Views on 

whether a further reform of the judicial system might be possible without a 

constituent Grand National Assembly diverge. After the annulment of certain 

provisions on judicial reform in 2002 and an interpretive ruling from 2003 by the 

Constitutional Court some argue that no serious reform can be undertaken without 

constitutional amendments adopted by the special Parliament provided for the 1991 

Constitution (the instrument of the constituent Grand National Assembly hasn’t been 

used yet, and there are calls to abolish as soon as it is used for the first time). Others 

argue that the need for a constituent Grand National Assembly is just an excuse for 

preserving the status quo and that the most necessary institutional changes could be 

adopted by a normal Parliament (by qualified majority if it implied constitutional 

changes). In June 2011 the Minister of Justice launched consultations with 

professional judicial organizations and NGOs about further constitutional 

amendments with regard to the Bulgarian judiciary. The consultations were triggered 

amid calls for the collective resignation of the members of the Supreme Judicial 

Council and for its reform after several cases of controversial and untransparent 

appointments of high magistrates (see more under subchapter 5.1).  

The European Commission mentioned the structure of the Bulgarian judiciary as a 

problem that must be addressed in several Regular Reports. With regard to the 

                                                 
36 European Commission, Supporting Document Accompanying the Report from the 

Commission to the European Parliament and the Council on Progress in Bulgaria under the 

Cooperation and Verification Mechanism. Bulgaria: Technical Update COM (2011) 967,  20 
July 2010 
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composition of the Supreme Judicial Council in 2002 it was explicit: “The SJC 

represents judges, prosecutors, and investigators, and its members comprise 

representatives of all three groups, as well as a number of members elected by 

Parliament. The three groups have different roles in the judicial system, and hence 

different interests and management structures. This makes it difficult for the SJC to 

play a fully effective role in the professional management of judges and of the court 

system.”37 

Different management structures for judges, prosecutors and investigators have been 

and are advocated by both domestic and international actors, not just the European 

Commission. Domestically, these include the Bulgarian Judges Association, 

prominent representatives of the Bulgarian Bar Associations and NGOs. 

Internationally, these include the UN Special Rapporteur on the independence of 

judges and lawyers. Gabriela Knaul, during her visit to Bulgaria in May 2011, 

delivered a clear message: “Joint governance of the courts and the prosecution 

service appears to hamper a well-functioning system of accountability, and therefore 

limits effective prosecution of those involved in organized crime and corruption.”38 

The July 2011 CVM Report continues to push for judicial reform and contains two 

very serious recommendations in this regard, which are very much in line with 

views of reform-minded stakeholders in Bulgaria: 

• Establish proposals for a reform of the Supreme Judicial Council, the 

Supreme Cassation Prosecution Office and the Prosecution in general 

regarding structures, legal attributions, composition, appointments and 

internal organisation; 

• Implement these proposals through administrative measures and legislative 

amendments. 

Debates about restructuring the Bulgarian judiciary have not been and will not be 

easy. An interesting hint as to the position of the defenders of the status quo is a 

short text on the History of the Prosecution in Bulgaria on the webpage of the 

Prosecutor’s Office (the text is available only in Bulgarian version, as the English 

one is structured differently; it is not clear whether this text was put there during the 

term of previous Prosecutor General Filchev and debates around judicial reform in 

2002/2003, but the text is still there and one must ask whether the present Prosecutor 

                                                 
37 European Commission, Regular Report from the Commission on Bulgaria’s Progress 

towards Accession. COM (2002) 624 final, 2002 
38 Gabriela Knaul, “Bulgaria’s judicial reform still faces major challenges”, United Nations 

Human Rights , May 2011. 
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General subscribes to this position against changes in the structure of the judiciary). 

The text reads as follows: “At this initial stage of democracy in Bulgaria, any 

attempt at artificial division of the different branches of the judiciary with the well 

selling argument about alignment with alleged European Standards (whereas there 

are no such European standards for the place of the prosecution and the investigation 

within the state governance structure), would de facto serve corporate political and 

financial interests (even if amendments in this respect might not be initiated by 

them), and thus result in facilitating crime.”39 

So far, the lack of European standards regarding the place of prosecutors and 

investigators within the state governance structure has been perceived as a handicap 

by proponents of deeper judicial reform and as a touchstone by proponents of the 

status quo. 

The separation of powers has been and still is an issue in Bulgaria not only with 

regard to debates on the proper place of the prosecution and the investigation but 

also with regard to tensions between the three branches of government. The 2006 

amendments to the Constitution intended to introduce more accountability for the 

judiciary. Instead they raised concerns about Parliament infringing the independence 

of the judiciary, on the one hand, and, on the other hand, about the Minister of 

Justice being a representative of the executive. The respective amendments were 

partially annulled by the Constitutional Court and partly disambiguated through 

further constitutional amendments in 2007. Recently there have been tensions 

between the Minister of the Interior and the judiciary (most explicitly the 

representatives of the courts, but sometimes even the Minister of Justice). The 

Minister of the Interior has failed to tackle the deficiencies in the pre-trial phase and 

investigation strategies and has put the blame on Bulgarian courts for the lack of 

convincing results in the fight against corruption and organized crime. 

The CVM reports don’t go into these tensions. The most recent one, from July 2011, 

does not go further than to raise the issue of “a number of acquittals in cases 

involving high-level corruption, fraud and organized crime” that reflect “serious 

deficiencies in judicial practice in Bulgaria”. The Assessment that “the judiciary and 

the Government, in association with civil society, should cooperate to identify and 

overcome the existing shortcomings and bottlenecks, while fully respecting the 

independence of the judiciary”40 is a very vague indication of the tensions between 

                                                 
39 Prosecutor’s Office of the Republic of Bulgaria  
40 European Commission, Report from the Commission to the European Parliament and the 

Council on Progress in Bulgaria under the Cooperation and Verification Mechanism, COM 

(2011) 459 final,  20 July 2011 
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the Minister of Interior and the judiciary. The United Nations Special Rapporteur on 

the independence of judges and lawyers, Gabriela Knaul, was more explicit on this 

problem. In her May 2011 report she stopped short of mentioning positions and 

names but took a clear side in the ongoing controversy between the executive and 

the judiciary: “I have had access to information diffused by the media, in which 

officials publicly expressed their opinion on the guilt of persons who have not yet 

been tried and put undue pressure to the judiciary to disregard the presumption of 

innocence. I would like to recall General Comment no. 13 of the Human Rights 

Committee, which clearly states that it is a duty for ‘all public authorities to refrain 

from prejudging the outcome of a trial’. Furthermore: ‘in a democratic and free 

society, no institution should be used as a scapegoat to hide structural problems that 

require urgent action.’”41 

5.1. Independence (self-governance) of magistrates 

The Supreme Judicial Council was established on the basis of the 1991 Constitution 

on September 27, 1991. The SJC is designated to represent the judicial power and to 

secure its independence, to determine its personnel and the working organization of 

the judicial system, and to manage its activities without interfering with the 

independence of its bodies. Detailed provisions about the SJC structure and 

competences are laid down in the Judicial System Act (JSA), which has been 

amended several times. The most recent amendments to the JSA with regard to the 

Supreme Judicial Council are from December 2010. They followed the EC`s 

recommendations to strengthen the Council`s role (this lead a positive assessment in 

the July 2011 CVM report). 

The SJC has 25 members, of which three are ex-officio members who have a seven 

year mandate: the President of the Supreme Court of Cassation, the President of the 

Supreme Administrative Council and the Prosecutor General. The other 22 members 

are elected for five years and cannot be reelected for two consecutive mandates. Of 

the 22 elected members, 11 are elected by Parliament with simple majority and the 

other 11 by the judiciary (the quotas after the last amendments to the JSA are 6 for 

the judges, 4 for the prosecutors and 1 for the investigating magistrates). Members 

of the SJC are required to be legal experts with high professional and moral 

qualities, having at least 15 years of judicial experience. At present, the SJC is a 

permanent body (on the basis of the 2007 amendments). The Minister of Justice 

chairs SJC meetings but has no voting rights.  

                                                 
41 Knaul, Gabriela, “United Nations Special Rapporteur on the Independence of Judges and 
Lawyers - Visit to Bulgaria. Preliminary conclusions and observations”, UNHR 
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The parliamentary quota has been repeatedly (ab)used for political control of the 

SJC. Changes to the Judicial System Act have been used twice (in 1991 and in 1998) 

to terminate the mandate of the SJC and for early elections of a more obedient one. 

New attempts to terminate the mandate of the SJC in 2007 failed. So did the 

proposals to terminate the mandate of the SJC in order to resolve a crisis triggered in 

2009 by allegations of traffic of influence in the appointment procedures of high 

magistrates.  

The three ex-officio members of the SJC cannot be revoked as long as they occupy 

the positions that make them members by right. The other members can be revoked 

in cases of 

• resignation;  

• entry into force of a final sentence imposing imprisonment for an intentional 

criminal offence; 

• permanent de facto inability to perform duties for more than a year. 

In the context of the present crisis around the Supreme Judicial Council the 

Bulgarian Judges Association came up with detailed proposals for the reform of the 

SJC: 

• Creating a separate Supreme Judicial Council for judges, with full competence 

for the appointment, promotion and sanctioning of judges; 

• Reverting to the previous SJC member status which didn’t imply giving up 

functions as magistrates for the term of serving (based on experience, making 

membership in the SJC a full-time-job is considered to be detrimental to keeping 

in touch with the magistrate community); 

• Cutting down the number of members of the SJC and reducing the requirement 

for 15 years of service as a judge to 12 years; 

• Cutting down the SJC term of service from 5 to 3 years; 

• Cutting down the parliamentarian quota in the SJC to 1/3; 

• Introducing a qualified majority for the parliamentarian election of members of 

the SJC.  

The administration of the SJC is headed by a Secretary General and is structured 

into five Directorates. An Inspectorate has been established to the SJC since 2007 

(more on the Inspectorate under 5.3.) 

The main competences of the SJC are: appointing, promoting, moving and releasing 

from duty of magistrates; organizing magistrates’ qualification courses in the 
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framework of the National Institute of Justice; determining the number of judicial 

regions and the headquarters of the courts, the number of judges, prosecutors and 

investigators with the individual courts, prosecutor offices and investigative offices; 

making proposals to the President of the Republic of Bulgaria for the appointment 

and discharge of the Chairmen of the Supreme Court of Cassation and Supreme 

Administrative Court as well of the Prosecutor General; organizing hearings of and 

adopting the annual reports of the Supreme Court of Cassation, the Supreme 

Administrative Court and of the Prosecutor General and forwarding them to the 

Parliament; discussing and accepting of the draft budget of the judicial system (upon 

a proposal from the Minister of Justice), and controlling its execution; adopting 

ethical codes and monitoring the respect thereof.  

During the second half of 2009, allegations of trade in influence and corruption in 

relation to senior judicial appointments involving members of the SJC were made 

public.42 In response to the allegations, the SJC imposed disciplinary sanctions 

against 18 magistrates: 11 of them were demoted, a 20% salary cut for two years 

was applied in the case of one magistrate, 3 magistrates were dismissed and 3 were 

removed from their positions. However, no criminal investigations against the 

involved magistrates were launched. Two elected members of the SJC, who were 

involved in the case, submitted their resignations and returned to the previously held 

positions.  

The appointment of Georgi Kolev as President of the Supreme Administrative Court 

(SAC) in 2010 and of Vladimira Yaneva as head of the Sofia City Court in 2011 

have been widely criticised by stakeholders for lacking transparency, impartiality 

and competitive character. Yaneva was appointed amid controversy over her being a 

close family friend to the Minister of Interior and over her meager four years of 

experience as a judge. Immediately after being elected Yaneva had to face a 

conflict-of-interest probe (more on this case under subchapter 3.2.).  

Yaneva’s appointment had the effect of the tipping point with regard to wide 

professional and civil society calls for reform of the judiciary. Two members of the 

SJC (from the judges’ quota) resigned in June 2011 in protest against this 

appointment and the work of the SJC in general. In early July 2011 many judges 

boycotted the procedure for the election of replacements for the two resigned 

                                                 
42 The allegations that a young businessman from the town of Pleven, nicknamed Krassjo the 
Black, has offered his ‘services’ to magistrates seeking promotion, were supported by 
evidence that he was in intense and hard to be explained phone contact with several high 
magistrates, including Members of the Supreme Judicial Council, on the eve of several 
promotion decisions.  
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members of the SJC. The Bulgarian Judges Association supported the move of 

resignation of the two SJC members and came out with a call to the SJC to resign. 

The Bulgarian Helsinki Committee also asked for the resignation of the SJC and 

invited citizens to communicate the widespread social disapproval of Bulgaria’s 

judicial system either through signing an on-line petition (“Farewell, Supreme 

Judicial Council”) or through One month tent protests in front of the Sofia Court 

House were launched. The Chief Prosecutor and Chairman of the Supreme 

Cassation Court did support the resignation of the two SJC members as did, 

although in a more indirect way, the Minister of Justice.  

Despite recent scandals and calls for resignation and reform, the SJC has over the 20 

years held a track-record with several positive achievements that have to be 

preserved. Building upon the structuring of the work of the SJC in different 

commissions and of the administration in different directorates, future work has to 

concentrate on becoming more pro-active and improving efficiency and credibility 

in all areas of competence. The establishment of the Inspectorate in 2007 and its 

activities can be considered as a step in the right direction.  

On the negative side, related to some (not all) members of the SJC than to the 

institutional set-up as such, are cases of trading in influence and senior judicial 

appointment decisions that have not been in line with the spirit of transparency and a 

merit-based approach. 

5.2. Appointment procedure for key positions in the judiciary 

The Chairman of the Supreme Court of Cassation, the Chairman of the Supreme 

Administrative Court and the Prosecutor General are appointed and removed by the 

President of the Republic upon a proposal from the Supreme Judicial Council for a 

period of seven years. They are not eligible for a second term in office. The Supreme 

Judicial Council makes the respective proposals on the basis of a vote in which a 

qualified majority of two thirds is required. The President does not have the right to 

deny an appointment or removal upon a repeated proposal.  

The Chairman of the Supreme Court of Cassation, the Chairman of the Supreme 

Court and the Prosecutor General can be removed from office only upon:  

• completion of 65 years of age; 

• resignation; 

• entry into force of a final sentence imposing imprisonment for an intentional 

criminal offence; 
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•  permanent de facto inability to perform their duties for more than a year; 

• serious infringement or systematic neglect of their official duties, as well as 

actions undermining the prestige of the Judiciary. 

A paragraph that provided their removal from office upon the proposal of one-fourth 

of the Members of the National Assembly - adopted by a two-thirds majority of the 

Members of the National Assembly, was challenged in the Constitutional Court and 

declared unconstitutional. 

Political considerations in these three high level appointments have been all too 

obvious on many occasions and cast serious doubts over the independence and 

impartiality of the elected persons.  

The Director of the National Investigation Service, who is also Deputy Prosecutor 

General for the matters of Investigation is elected and dismissed by the Supreme 

Judicial Council. 

The recent Centre for the Fight against Corruption and Organized Crime 

(BORKOR) is chaired by a person appointed by the Prime-Minister. 

5.3. Judicial Accountability 

In 2005 and 2006 domestic debates shifted very much from debating the 

independence of the judiciary to debating its accountability. The controversial 

personality and authoritarian style of Prosecutor General Filchev were some of the 

reasons behind the debates (Filchev had made a public statement that only God was 

above him, and this was not intended to be a joke!). However, the main problem 

remained as being the lack of efficiency of the Bulgarian judicial system, perceived 

critically both domestically and in Brussels.  

Allegedly, the 2006 amendments were intended to make the judiciary more 

accountable (through annual reports of the Prosecutor General, the Supreme 

Administrative Court and the Supreme Court of Cassation to be approved by the 

Parliament; through provisions that would allow Parliament under specific 

circumstances to remove from office the Chairman of the Supreme Administrative 

Court, the Supreme Court of Cassation and the Prosecutor General, and through 

extending the competences of the Minister of Justice). The impression was created 

that the amendments would form the Bulgarian response to persisting criticism from 

the European Commission; moreover, that the amendments had its blessing. 

Criticism from within the judiciary and the opposition was neglected. Ironically, the 
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European Commission reacted with concerns over the independence of the judiciary 

after the adoption of the amendments in a first reading which made major changes 

impossible in practice. The logical outcome of this alleged misunderstanding 

between the Bulgarian negotiators and the European Commission was the partial 

annulment of the amendments by the Bulgarian Constitutional Court and the 

introduction of Benchmark 1 in the CVM: “Adopt constitutional amendments 

removing any ambiguity regarding the independence and accountability of the 

judicial system”.  

The 2007 amendments that provided more accountability of the judiciary are as 

follows: 

• Article 84 has been amended so that the SJC receives and adopts the annual 

reports of the Supreme Court of Cassation, the Supreme Administrative 

Court and the Prosecutor General. These reports are then submitted to the 

National Assembly by the Supreme Judicial Council (SJC).  

• Under Article 130, the SJC is explicitly entrusted with power over the 

appointment, promotion, removal, discipline and qualifications of the 

judiciary.  

• Article 130a no longer provides for the Ministry of Justice to inspect 

arrangements regarding the institution, progress and closing of cases. 

• A new Article 132a provides for an independent Inspectorate, within the 

SJC, to monitor the activity of judicial bodies both proactively and on 

complaint from citizens, legal entities and state authorities, including 

members of the judiciary.  

• The effective immunity of the judiciary from legal action is removed (see 

also under II.2.).  

According to the new provisions, the Inspectorate consists of an Inspector General 

and ten inspectors, elected by the National Assembly by a majority of two thirds of 

the Parliament Members. The Inspector General is elected for a five year term and 

the inspectors for four years. The Inspectorate provides public information about its 

activities on an annual basis. It carries out planning, controlling and thematic 

inspections as envisaged in the Annual Program, as well as inspections upon the 

initiative of citizens, legal entities and state bodies, including judges, prosecutors 

and investigating magistrates.  

Compared to other institutional innovations, the Inspectorate to the SJC entered full 

operation relatively fast – already beginning in the second half of 2008. In 2008 

almost half (47%) of disciplinary proceedings instituted in the Supreme Judicial 
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Council were based on proposals made by the Inspectorate. Disciplinary measures 

are decided on by disciplinary panels composed of randomly selected SJC members. 

They are based on individualised assessments and can be appealed before the 

Supreme Administrative Court. Meeting records of the SJC are public and a 

regularly updated register of disciplinary practice is published on the website of the 

SJC. During the period August 2009 – May 2010, 46 disciplinary proceedings were 

initiated by the Supreme Judicial Council, out of which 6 were proposed by the 

Inspectorate, 10 by the respective administrative heads and 30 by SJC members. In 

the period August 2009 – May 2010, the following disciplinary sanctions were 

imposed on the basis of cases completed: disciplinary dismissals (8 cases), 

dismissals from the position of administrative heads (5 magistrates), reduction of 

remuneration (11 cases), demotion in rank (17 magistrates), referral to 

administrative head for sanction (14 cases) which resulted in 31 orders by 

administrative heads for admonition, reprimand or censure of magistrates. One 

proceeding was terminated. 

Until 1998, disciplinary procedures were the responsibility of the Supreme Cassation 

Court. Since 1998, it is the SJC that bears the responsibility to handle disciplinary 

procedures. The SJC acts as the sanctioning body for disciplinary violations. Cases 

of such violations are submitted to the Council by the Inspectorate and by the 

administrative heads of courts. In both cases, an analysis of the facts is accompanied 

by a proposal for a sanction. If cases are submitted by administrative heads of 

courts, additional checks are performed. Sanctions proposed by the inspectorate are 

mostly confirmed by the SJC. In the majority of cases, the Inspectorate to the SJC 

initiates the proceedings. In some cases, disagreements between the two bodies 

emerge; in some cases inconsistencies of disciplinary case law between different 

disciplinary panels of the SJC can be identified. 

The SJC continues to be subject to criticism because of lack of guidance on the 

application of disciplinary sanctions and because of individualizing sanctions on a 

case by case basis, taking into account aspects such as the visibility of the offence, 

the seniority of the offenders and their professional track record, the result being 

significant differences between sanctions for similar offences. 

The lack of consistent practice is the background for the overall assessment in the 

July 2011 CVM Report: “The accountability of the judiciary remains an area of 

serious concern. Since the Commission's last annual assessment, several new 

disciplinary cases have been opened and two magistrates have been excluded from 

the judiciary. At the same time, allegations against magistrates are not always 

systematically investigated by the judicial inspectorate and some disciplinary 
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sanctions appear lenient. Criminal investigations against magistrates are still not 

systematically launched by the prosecution upon allegations of corruption. The 

decision of the Supreme Judicial Council in June to involve a magistrate with a 

disciplinary record in the recruitment panel for the new specialised criminal court 

raises serious concerns. Overall, a lack of consistent disciplinary practice can be 

observed. These problems remain a major factor undermining public trust in the 

judiciary.”43 

The removal of the constitutional immunity of the judiciary following the adoption 

of the 2007 constitutional amendments facilitated - already in 2007 - disciplinary 

action in three cases where the Prosecutor General proposed disciplinary measures 

against top prosecutors. The SJC's decisions to suspend two arrested prosecutors, 

against whom penal proceedings on charges of corruption had been initiated, 

confirmed the Prosecutor General’s proposals. Following appeals, one case was 

considered by the SAC and confirmed as early as March 2007.  

5.4. Judicial integrity 

The most important and measurable indicator for perceptions of the level of integrity 

of the judiciary is trust. According to Eurobarometer, 2009 levels trust in the 

judiciary in Bulgaria were at an extreme low – 17 % (compared to 43 % as the EU 

27 average, 80 % in Denmark and 28 % in Romania). Moreover, throughout the 

years the tendency has been for trust in the Bulgarian judiciary to decrease. 

Comparing data from Eurobarometer surveys between 2004 and 2009 does show 

that lack of trust did increase by 9 % - from 65 % to 74 %. Bulgarian polls with 

questions about the different players in the system are confirming the low level of 

trust in the judiciary. According to an Alpha Research poll from early 2010 only 13 

% give a positive assessment of the prosecution against 43 % negative assessment 

and 43 % neutral (neither positive nor negative).  

The 2009 and 2011 scandals around the Supreme Judicial Council have further 

shaken the Bulgarian judiciary’s credibility.  

Perceptions of judicial integrity are closely linked to the efficient functioning of the 

respective instruments for accountability, so - following the 2007 Constitutional 

amendments - the Inspectorate to the SJC is the key supervisory institution of the 

integrity of the judiciary. (on the Inspectorate see more under subchapter 5.3.) 

                                                 
43 European Commission, Report from the Commission to the European Parliament and the 

Council on Progress in Bulgaria under the Cooperation and Verification Mechanism, COM 

(2011) 459 final,  20 July 2011 
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CVM Benchmark 3 (Continue the reform of the judiciary in order to enhance 

professionalism, accountability and efficiency. Evaluate the impact of this reform 

and publish the results annually) is an important tool for pushing the Bulgarian 

authorities into taking  more serious measures and for raising the involvement of 

media and public opinion in the fight against corruption within the judicial system.  

One of three recommendations under the heading “Transparency and accountability 

of the judiciary” in the July 2011 CVM Report has the wording: “Demonstrate a 

track record of disciplinary and criminal follow-up to corruption and malpractice 

within the judiciary”. 44 

Since 2008, a Commission for professional ethics and corruption prevention has 

been functioning as a permanent body of the SJC with 10 members, but the 

Commission has neither operational nor investigating powers. Cases considered by 

the Commission are forwarded to the Inspectorate of the SJC and to the 

administrative heads of the relevant judicial bodies. 

A unified Code of Ethics for all magistrates was adopted on 20 May 2009. (At the 

previous stage judges, prosecutors and investigators had their own Ethical Codes of 

conduct and a unified code was contested by some practitioners who pointed at the 

distinctiveness of the three judicial professions.) The code was adopted on the basis 

of a proposal presented by a working group that included representatives of 

professional associations.  

The code of ethics covers the discharge of professional duties and the behaviour in 

private life and is designed to be used as a basis for disciplinary investigations and 

sanctions. 

With regard to the awareness-raising of professional ethics among magistrates, a 

positive role is played by the National Institute of Justice. It is holding a series of 

seminars on ethical issues for both new and experienced judges, prosecutors, and 

investigating magistrates.  

Following the adoption of the unified Code of Ethics, ethics commissions at district 

and appellate levels as well as within the supreme instance were set up. An impact 

analysis of the Code of Ethics is scheduled for 2011, once the training process is 

completed. Procedural rules for the establishment of Professional ethics committees 

                                                 
44 Ibid. 
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in all judicial bodies with more than 6 magistrates were adopted by the SJC in early 

2011. 

5.5. Associations of Magistrates 

The Bulgarian Judges Association was established in 1997 as “an independent and 

voluntary professional organisation which unites the judges in Bulgaria and 

contributes to the protection of their professional, intellectual, social and material 

interests and to the strengthening of the positive social image of the Bulgarian 

Courts.” It is member of the European Judges Association and plays an increasingly 

pro-active role in debates around the much needed judicial reform in Bulgaria. 

Recently The Bulgarian Judges Association has recently reacted strongly to 

statements of the Minister of Interior that infringe the independence of the courts 

and undermine its image.  

In the context of the present crisis surrounding the Supreme Judicial Council, the 

Bulgarian Judges Association came up with its own view on the reform of the SJC. 

The Commission’s assessment in the July 2011 CVM Report “A stronger 

engagement by professional associations of magistrates and civil society is also 

supported by increased public demand for an irreversible reform process “45 refers to 

the activities of the Bulgarian Judges Association in an implicit way. 

In 1993, five lawyers practicing in different branches of law established the 

foundation “Bulgarian Lawyers for Human Rights”, - a nonprofit organization 

seeking to promote the establishment and effective implementation of international 

standards of legal protection of human rights in Bulgaria. This is the first 

organization of its kind in Bulgaria and Central and Eastern Europe. BLHR currently 

works with over 25 authoritative, practitioners and thus covers issues concerning the 

protection of human rights in virtually all major sectors of the Bulgarian legislation. 

The Union of Bulgarian Jurists was established in 1966 and is the biggest judicial 

NGO with more than 2550 members from all judicial professions.  

As regards attorneys, they are members of Bar Associations by law. The Supreme 

Bar Council is the highest authority of self-governance and self-supervision of the 

Bulgarian Bar, with a seat in the city of Sofia.  

 

                                                 
45 Ibid. 
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5.6. Freedom of media 

During the pre-accession period, the freedom of the media has been an issue. This 

has mostly been the case in the context of the election of the Directors General of 

the National Radio and National TV, as well as in the election of the Members of the 

Council for Electronic Media. Three of the Members of the Council for Electronic 

Media are elected by the National Parliament and two are appointed by the 

President. The Council for Electronic Media elects the Directors General of the 

National Radio and the National TV. The election procedure of the Council for 

Electronic Media is prone to opening suspicions for political influence. The possible 

political biases within the Council for Electronic Media can in turn raise questions 

about the political independence of the Directors General of the National Radio and 

the National TV. 

 As regards privately owned media, the real problem is a lack of clarity over their 

ownership, with this increasingly being perceived as the real problem with the 

Bulgarian media. Untransparent change in ownership can easily translate into 

dominant position on the market, a problem which falls into the competences of the 

Commission on Protection of Competition.  

There is a general concern that several media treat Prime Minister Borissov in 

particular as their darling. The growing popularity of Borissov since 2001 came very 

much as a result of his love affair with the media and of the media with him.  

With regard to the functioning of the CVM and its impact on judicial reform and the 

fight against corruption and organized crime, some media have played a quite 

positive role through bringing the debates around conflict of interest, influence 

paddling and public procurement issues closer to a wider audience. The challenge 

for the media at present is not to take sides in the controversy between the Minister 

of Interior and the judiciary but to remain impartial. 

5.7. Public procurement  

Public procurement legislation and implementation is very important in the fight and 

prevention of corruption (related to the implementation of provisions on conflict of 

interest), both with regard to the management of EU funds and to the spending of 

Bulgarian public resources. The freezing of EU pre-accession funds in 2008 came as 

a result of serious shortcomings in the implementation of legislation on public 

procurement. Monitoring under the CVM did sharpen the media and public 
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sensitivities to problems in the implementation of public procurement legislation in 

general and conflict of interest implications in particular. 

In 2010, Bulgaria initiated checks by its competent authorities, establishing an 

irregularity rate of 60% among all tenders verified. This rate reaches almost 100% 

for large public infrastructure projects where the authorities have an obligation of 

ex-ante control. This situation was reflected also in the CVM Reports. 

Within the CVM, the implementation of public procurement legislation is monitored 

more specifically under benchmark 5, related to corruption at borders and within 

local government. The 2010 CVM Technical Update Report considers the main 

problems in the field of public procurement to be “conflict of interest, local 

favouritism and frequent recourse to direct attribution of contracts in situations 

where tender procedure should be applied.”46Party financing is an issue in Bulgaria, 

but not in the context of public procurement. 

5.8. Buying Favours 

“International favoritism” has not really been a big issue in Bulgaria. Two cases 

might be mentioned. Back in 2005 there was a big scandal around the granting of a 

contract for 1, 5 Billion Euro to a Bulgarian-Portuguese Consortium for the 

construction of part of the Trakia Highway without a public tender or independent 

monitoring of the project. After the involvement of Bulgarian and EU competition 

authorities, the contract was cancelled and a new contract was signed in 2010 for 

247 million Euro. 

The 1, 5 Billion Euro contract from 2005 is still considered a symbol for high level 

corruption. The media have in the past reported on the possible private interests of 

Prime Minister Saxcoburgotski and his officials rather than about favour-buying 

with regard to Portugal.  

Explicit allegations about favour-buying (favour-selling) have been made with 

regard to a deal with France for buying Gowind corvettes, built by French company 

Armaris. The tender was launched in 2005. Armaris was not the winner but there 

were allegations that the results were revised because of strong lobbying, including 

of a political nature. The deal for Gowind corvettes formed part of the agenda for 

                                                 
46 European Commission, Supporting Document Accompanying the Report from the 

Commission to the European Parliament and the Council on Progress in Bulgaria under the 

Cooperation and Verification Mechanism. Bulgaria: Technical Update COM (2010) 948, 20 
July.2010 
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President Sarkozy’s visit to Bulgaria in 2007. At that point of time, the Gowind deal 

was considered instead of an award for France’s (in particular Cecilia Sarkozy’s) 

key role in the release of six Bulgarian medics from Libya. In 2009, the newly 

elected Bulgarian Prime Minister Boyko Borissov had to cancel the Gowind deal 

because of serious budgetary considerations in the context of the worldwide 

financial crisis. There have been some media allegations that Bulgaria’s withdrawal 

from the Gowind deal might be behind French opposing to Bulgaria’s accession to 

the Schengen space but they should not be taken seriously. The official French 

position was one of understanding the Bulgarian decision.  

 

 

THE EU INFLUENCE 

 

Factors for the EU influence in Bulgaria over time  

The influence of the EU over Bulgaria after accession is different compared to the 

pre-accession phase; describing it in terms of increasing/ decreasing is not the most 

appropriate approach. The increasing / decreasing debate is very much anchored in 

the wrong perception of EU’s conditionality as a sanctioning mechanism, with 

unitary players both on the side of the EU and on the side of candidate countries - in 

our particular case Bulgaria.47  

The stick and carrot metaphor is a fallacy that allows for the wrong conclusion that 

once a country joins the EU, this is the end of the bloc’s leverage, since it has given 

away its biggest “carrot” but no longer has any sticks.  

The Commission partly sustained the impression that the post-accession CVM is 

about sanctions (see also I) but in 2010 it formulated the CVM purpose in a way that 

allows for the proper assessment of its usefulness: “The Commission considers that 

the CVM serves a useful purpose for Bulgaria by providing objective assessments 

                                                 
47 More on the problematic understanding of conditionality as a sanctioning mechanism in 
Antoinette Primatarova, “On High Stakes, Stakeholders, and Bulgaria’s EU Membership” 
EPIN Working Paper No. 27/ 2010, Brussels 
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and recommendations on where action is needed; for the other Member States which 

can follow progress and provide appropriate support to Bulgaria”
48

. 

Regardless of the rhetoric both within the EU and in Bulgaria about involving civil 

society, throughout the pre-accession period and the negotiations the EU has 

exported its “democratic deficit” to the negotiating countries. There is no doubt that 

Bulgaria has happily imported it (this might not be true to the same degree for other 

candidate countries). Until 1997, Bulgaria had not seriously embarked on the way to 

deep economic reform but the European perspective facilitated political consensus at 

least on what had been explicitly required by the EU. 

To be efficient the negotiations had to be conducted in a very centralized manner 

with the government being the main player and with a very formal involvement of 

civil society and the real stakeholders.  

In the pre-accession phase, the regular reports adopted by the Commission attracted 

attention some two weeks before and after their release. The interest of the media 

and citizens did not go much beyond their interest in the accession date. Accession 

to the EU changed this situation profoundly since it did allow for an efficient 

involvement of civil society and the different stakeholders. What the case of 

Bulgaria revealed is that even if the reform reluctant government of Stanishev 

created the impression that the EU had lost leverage, after accession it turned out 

that the EU acquired a new ally – reform-minded ordinary citizens and civil society.  

The controversy between the Stanishev government and the EU in 2008–09 about 

the CVM and the spending of EU funds contributed to citizens perceiving 

themselves as real stakeholders in Bulgaria’s EU membership. The EU ceased being 

a foreign affairs business of the government and became a day-to-day reality. It 

cannot be denied that after accession the government demonstrated reluctance to 

cooperate with the Commission; however, ordinary citizens and civil society 

regarded cooperation with the EU and with the Commission as most welcome. 

Accordingly, public support is the necessary variable to properly understand the 

EU’s continuing leverage in Bulgaria. The carrot-and-stick game metaphor (that has 

a questionable explanatory power even for the pre-accession period) has to be 

replaced by the “Brussels sandwich game” metaphor, a game in which “corrupt 

                                                 
48 European Commission, Report from the Commission to the European Parliament and the 

Council on Progress in Bulgaria under the Cooperation and Verification Mechanism, COM 

(2010) 400 final, 20 July 2010 
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governments find themselves pressed between angry publics and an 

uncompromising Commission”49. 

EU interest toward justice and anti-corruption in Bulgaria 

The EU did show a high interest towards justice and anti-corruption measures both 

in the pre-accession and in the post-accession phases. Amendments to the 

Constitution in 2003, 2006 and 2007, as well as the adoption of a lot of new 

legislation on the functioning of the judiciary, were very much linked to EU 

pressure. The introduction of the CVM with its 6 benchmarks is clear proof of EU’s 

involvement in Bulgaria’s problems with the judicial reform and the tackling of 

corruption. Since there is limited acquis in this area there was also a limited scope 

for an agenda unilaterally set by the EU. Progress with respect to the judicial reform 

had different success depending on the willingness of the Bulgarian authorities to 

cooperate with European partners (in order to learn from best practices) on the one 

side, and Bulgarian civil society and professional organizations (in order to anchor 

politically the reform) on the other.  

EU’s impact on the importance of anti-corruption on the public and political 
agenda 

Since January 2008, the issues of corruption, organized crime, fraud and 

management of both EU funds and Bulgarian public money have not been absent 

from the media or public agenda for a single day. The Commission reports – 

especially those on the management of EU funds – have made a decisive 

contribution in giving substance to the general, vague and thus counterproductive 

anti-corruption rhetoric. 

The Bulgarian public does understand now better the link between corruption on the 

one hand, and deficiencies and non-transparent implementation of the legislation on 

conflict of interest and public procurement. This understanding has helped the 

extension of the debate from the EU funds to overall management of public money 

in Bulgaria.  

The initial attempts of the Stanishev government in early 2008 failed to downplay 

fraud within the road infrastructure agency as a domestic issue and as unrelated to 

EU funds. 

                                                 
49 Ivan Krastev, “Europe’s other legitimacy crisis”, openDemocracy.net, 26 July 2008 
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The data on Bulgaria in the Special Eurobarometer survey from late 2009, which 

examined the attitudes of Europeans towards corruption, demonstrates in an indirect 

way the effectiveness of the CVM and the EU’s leverage on Bulgaria with regard to 

corruption. 

It revealed that 97% of the polled Bulgarians consider corruption to be a major 

national problem (up 5% compared with the 2007 Eurobarometer survey). 

Moreover, 64% of the polled Bulgarians tend to agree that the EU helps in reducing 

corruption against only 17% who tend to disagree. 

The EU-triggered debate around conflicts of interest and public procurement has 

blatantly contributed to the biggest shift in the assessment of where corruption is 

most spread: 64% of those polled responded that it is among the officials awarding 

public tenders (up 30% compared with the 2007 Eurobarometer survey).50 

The EU and Bulgarian decision-makers approach to issues of justice and anti-
corruption 

A major shift in the attitude towards the CVM mechanism took place after the 2009 

elections. 

The misperception that the CVM is mainly about sanctions and will automatically be 

abandoned after three years seems to have been the faulty rationale behind the 2005–

09 government’s reluctance to cooperate with the Commission in the framework of 

the CVM. The fact that the safeguard clauses have not been triggered has been more 

or less interpreted as a success after the release of the successive CVM reports and 

has been (ab)used to tone down criticism. The government became more cooperative 

only after the Commission started freezing funds in early 2008 (although initial 

reactions to the freezing of funds often remained at the level of claims that they can 

and will easily be replaced through Bulgarian funding). Even after the July 2008 

reports, the 2005–09 government remained internally divided on whether to 

cooperate with the Commission or fight it. What looked like an appreciation of 

efforts in late 2008/early 2009 was simultaneously a hint at the problematic situation 

in 2007–08: “The CVM report of July 2008, and the report on the administration of 

Community funds in Bulgaria resulted in a change in attitude and a more open and 

                                                 
50 European Commission, Eurobarometer: Attitudes of Europeans towards Corruption, 
Special Eurobarometer No. 325, Wave 72.2, 2009 
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frank dialogue at all levels with the Bulgarian authorities. The widespread existence 

of organised crime and corruption is no longer denied”51  

In the 2009 general elections the Stanishev government was outvoted, very much 

because of its corrupt practices and stubborn opposition to cooperation with the 

European Commission. The incumbent government considers the CVM useful. The 

change in attitude is reflected also in the most recent July 2011 CVM report: “At 

times the CVM has been contested and criticised by one or other element of this 

necessary national consensus but today it is widely acknowledged that it has helped 

promote change in a positive direction.” 52 

The transformative power of socialization and interaction with the EU 

There can be no doubt that interaction with colleagues from the EU through study 

trips, twinnings and training has been one of the important elements of EU’s 

transformative power. As regards politicians, in the case of Bulgaria it is difficult to 

say that politicians have not benefitted from these instruments contrary to civil 

servants and representatives of the judiciary. The problem is not the lack of 

socialization programs and instruments for politicians but the fact that general 

elections have been mostly captured by negative protest vote. Thus, after every 

single election the composition of the parliament changed drastically and many 

inexperienced politicians entered the scene.  

Beyond rhetoric, the main socialization instrument for parliamentarians - the 

European political parties - has not been very helpful in the process of 

Europeanization of Bulgarian politicians, neither in general or in particular with 

regard to fight and prevention of corruption. Within the European Parliament, 

political parties demonstrate a tendency to forget about principles when flexing 

muscles in relation to the European Commission or when preoccupied with 

opportunistic horse-trading. In 2009, amidst the strongest criticism towards Bulgaria 

for corruption and mismanagement of the pre-accession funds, the European 

Parliament (in the framework of the Discharge procedure) after intensive lobbying 

adopted a text that partly ‘discharges’ the Bulgarian and Romanian government of 

their responsibilities and puts the blame on the Commission: “The European 

                                                 
51 European Commission, Interim Report from the Commission to the European Parliament 

and the Council on Progress in Bulgaria under the Cooperation and Verification 

Mechanism, COM (2009) 69 final,  22 February 2009 
52 European Commission, Report from the Commission to the European Parliament and the 

Council on Progress in Bulgaria under the Cooperation and Verification Mechanism, COM 

(2011) 459 final,  20 July 2011 
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Parliament holds the opinion that the preparation of the absorption capacity of 

Romania and Bulgaria for funds in the Agricultural and Cohesion policy fields has 

not been treated by the Commission with the necessary seriousness, and that 

statements and actions of the Commission in this context were misleading, not only 

for Parliament but also for the Bulgarian and Romanian governments, and were one 

reason for the loss of funds by those Member States.”53  

The credibility of European Parties when criticizing Bulgaria has been undermined 

on several occasions, the most striking one being an interview with MEP Graham 

Watson on the Bulgarian public broadcaster Darik on April 23 2009, on the eve of 

the European and Bulgarian general elections. In an opportunist spirit, Watson gave 

support not only to his liberal brothers in the Bulgarian government but also to their 

socialist partners, claiming that the best for Bulgaria in the pending elections would 

be to re-elect the incumbent government, so to stay in line with the American adage, 

“if it ain’t broke, don’t fix it”. Concerning the explicit question concerning how he 

would justify his support for a government that has been so strongly criticized by 

Brussels in the framework of the CVM, and which has had so many problems with 

EU funds management, Watson said that he was convinced that no other government 

could do better because the problems had been inherited from the communist past.  

Bulgarian politicians have been smart enough to instrumentalize the opportunism of 

the European political parties. As long as the Bulgarian government was a socialist-

liberal one, criticism towards Bulgaria came mainly from the EPP. Once GERB, an 

EPP member, came into power, it was the European Socialist and Liberals who 

demonstrated stronger criticism towards the Bulgarian government.  

‘Differential empowerment’  

 “Differential empowerment” can be properly understood if one considers the 

relations between the EU and Bulgaria not as relations between unitary players but 

with a variety of stakeholders on both sides. Because of efficiency, in the pre-

accession phase there was a strong tendency on both sides to centralize the process 

(see also III.2) and if not to exclude, at least not to involve too many stakeholders on 

the Bulgaria side. Certain commitments with regard to judicial reform have not been 

consulted in the pre-accession phase with the respective professional bodies. After 

accession and in the framework of the CVM, a much broader scope exists for direct 

cooperation between the European institutions and Bulgarian stakeholders, 

professional organizations and NGOs. Less reform-minded representatives of the 

                                                 
53 European Parliament, 2007 Discharge: Commission, P6_TA-PROV(2009)0289, text 
adopted on 23 April 2009 
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Bulgarian judiciary sometimes complain that they have the feeling that the CVM 

reports are written by Bulgarian NGOs. The Commission also often refers to the 

necessity of consulting professional organizations and NGOs.  

Justice reform and anti-corruption - a hidden political agenda? 

The incumbent government is often accused by representatives of the previous 

government that judicial charges against them are a kind of political revenge.  

Deficiencies in the investigation that result in either return of some cases to the 

prosecution or acquittals have the potential to support partly such claims.  

Alleged political agendas have never been an issue in EC reports. Charges against 

former ministers are taken rather as a proof that nobody is above the law. It is the 

European Parliament that is sometimes siding with politicians from the own political 

family – e.g. the Socialists in the EP tend to interpret charges against former 

socialist ministers as political revenge. (See also III. 6.) 

Certain measures of the incumbent government presented as targeting corruption 

and crime raise concerns that they are endangering basic human rights and that there 

is a tendency towards too much policing. Civil society concerns with regard to over-

policing have not been addressed by the EC either. 
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Chapter 2 

 

COUNTRY REPORT 

ROMANIA 

 

Authors: Laura Ștefan, Cristian Ghinea 

 

Romania joined the European Union in 2007 after a troubled pre-accession period. 

In 2004 the negotiations closed with a safeguard clause on Justice and Home Affairs 

(JHA) stating that Romania must either show significant progress in several key 

areas by the end of March 2005, or the accession date would be delayed by one year. 

These areas included the drafting of programmatic documents such as the Strategy 

for the Reform of the Judiciary and the National Anticorruption Strategy, 

accompanied by detailed action plans with clear deadlines and budgetary allocations, 

fostering the fight against corruption (especially high-level and systemic corruption), 

addressing integrity issues among the judiciary, and strengthening the verification of 

declarations of assets and interests. 

The European Commission and the US Ambassador to Romania criticized the lack 

of important public officials being tried for corruption.  Adoption of some laws 

without proper implementation was seen as a mere window-dressing exercise. After 

a change in government at the end of 2004, and the appointment of Monica 

Macovei, a human rights lawyer, as Justice Minister, judiciary reform and the fight 

against corruption gathered new impetus. Macovei has reformed the National 

Anticorruption Prosecutors’ Office and brought a new managerial team on board. 

Rapid results ensued, as cases previously closed without much consideration were 

reopened, sometimes resulting in high-level indictments.  

Between 2005 and 2007 legislation was changed to improve the functioning of the 

judiciary, new templates for declarations of assets and interests were enacted, and 

the law on the National Integrity Agency was drafted. The pre-accession period 

provided an opportunity for reformists to take advantage of outside pressure to 

question the Romanian status quo. 
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These reforms did not happen smoothly. The system fought back though the 

Constitutional Court, which struck down significant legislation aimed at clarifying 

the links between present public figures and the communist intelligence service and 

legislation empowering anticorruption institutions to perform their tasks. Politicians 

were very vocal in criticizing anticorruption institutions and defended their 

colleagues against investigation with all means available, whether through the abuse 

of immunities or through public pressure and the use of media.   

Romania entered into the EU on January 1, 2007. A special post-accession 

Mechanism for Cooperation and Verification of progress (CVM) was established to 

address specific benchmarks in the areas of judicial reform and the fight against 

corruption. The four benchmarks are: 

BM1: Ensure a more transparent and efficient judicial process notably by enhancing 

the capacity and accountability of the Superior Council of Magistracy. Report and 

monitor the impact of the new civil and penal procedures codes. 

BM2: Establish, as foreseen, an integrity agency with responsibilities for verifying 

assets, incompatibilities and potential conflicts of interest, and for issuing 

mandatory decisions on the basis of which dissuasive sanctions can be taken. 

BM 3: Building on progress already made, continue to conduct professional, non-

partisan investigations into allegations of high- level corruption. 

BM 4: Take further measures to prevent and fight against corruption, in particular 

within the local government. 

Post-accession Romania has faced a movement to reverse the reforms, either by 

dismantling anticorruption institutions, by annulling legislation, or by firing key 

anticorruption officials.  

The European Commission issues bi-annual reports under CVM – a more technical 

one in February and one in July that is more complex, including political aspects. 

The reporting continued after the elapse of the three-year period within which the 

“traditional” sanction (non-recognition of Romanian court decisions in other EU 

countries) could have been applied, the Commission stating that the monitoring will 

cease when the BMs have been met. In 2012 the European Commission will make 

an assessment of the past five post-accession years and will propose follow-up 

measures.  
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These reports and the continuous oversight of the European Commission allowed for 

the survival of reforms done in the pre-accession years and for the continuation of 

the fight against high-level corruption. Attempts to tamper with the Criminal 

Procedure Code to eliminate significant investigative tools (BM1 and BM3) for 

prosecutors in 2008 were stopped by the rapid and firm intervention of the European 

Commission, of the US Ambassador, and of President Traian Basescu. In the end, 

the Parliament passed the harmful legislation, but it was invalidated by the 

Constitutional Court. The National Integrity Agency (BM2) – the administrative 

institution controlling declarations of assets and checking conflicts of interest and 

incompatibilities – has been under siege continuously since its creation in 2007. 

Again, it took the intervention of the European Commission and the US Ambassador 

to stop the drafting of laws to dismantle the Agency. Apart from some NGOs, the 

European Union’s pressure for reforms during the pre-accession years has not been 

replaced by a similar force to push for reforms from within the country. The CVM 

has proved to be the only safeguard that efforts taken in the pre-accession years were 

not in vain (This view is widespread in the Romanian civil society, see details in last 

sub-chapter of this report.) 

 

 

 

RULES AND INSTITUTIONS 
 

1. Anti-corruption institutions  

Romania has three structures specialized in anticorruption: 

a) National Anticorruption Directorate (NAD) – autonomous body within the 

General Prosecutor Office; 

b) National Integrity Agency (NIA) – independent administrative authority 

c) General Anticorruption Directorate (GAD) – department within the Home 

Affairs Ministry. 

By setting up these specialized structures Romania complied with the commitments 

under the Merida Convention, establishing anticorruption bodies either to combat or 

to prevent the phenomenon. 

a) The National Anticorruption Directorate (NAD) is the part of the General 

Prosecution office dealing with high-level corruption cases (i.e. corruption that 
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involves important public officials or significant amounts of bribe). The Directorate 

is staffed with prosecutors, police officers (the only prosecution office in the country 

which has dedicated police officers), specialists, and clerks. This multi-disciplinary 

approach allows for cases to be handled fully – if need be – by this specialized 

structure. The NAD has 15 local offices and headquarters in Bucharest. In total there 

are about 150 prosecutors and 200 police officers working for this body.  

The NAD was set up in 2002, at a moment when Romania had to prove its 

commitments to the European agenda, including the fight against corruption. 

Between 2002 and 2004 the Directorate’s activity was focused on administrative and 

organizational aspects, so that results in combating high-level corruption dragged 

behind. The reform of NAD was at the core of Minister Macovei’s anticorruption 

agenda in 2005. The first step was an evaluation of the performance between 2002 

and 2004, resulting in the replacement of the managerial team. Mr. Daniel Morar, 

the prosecutor who had investigated a member of the Parliament for the first time in 

Romania (resulting in a sentence of 5 years in jail) was appointed head prosecutor of 

NAD.  He selected the rest of the managerial team and in the following years 

renewed the staffing of the NAD, taking advantage of the fact that in order to join 

the NAD prosecutors must pass a complex examination. This allows for a thorough 

selection of the personnel in NAD.  

Since 2005, the new team has focused on allocating the resources on the big files 

concerning politicians, and for the first time in Romanian history the “powerful of 

the day” have had to account for the way they behave as state officials. Prosecutors 

focused on the misuse of public money and the abuse of official functions in favor of 

private interests. Current and former members of Parliament, government ministers, 

mayors, presidents and members of County Councils and Local Councils, members 

of the Superior Council of Magistrates, judges and prosecutors, as well as high-level 

civil servants and law enforcement officers were indicted for corruption-related 

offences. Politicians and the judiciary responded rapidly and aggressively. Once 

cases started to be built and sent to courts, defendants tried to weaken the NAD 

either by using the Constitutional Court or through the adoption of laws in 

Parliament. In the spring of 2005, after the first indictment of a member of 

Parliament by NAD (Mr. Duta), the Constitutional Court invalidated the law 

establishing the anticorruption institution on the basis that only the General 

Prosecutor’s Office may investigate MPs. (NAD was organized at that time as an 

independent structure). Following the Constitutional Court`s decision, the 

government faced two policy choices: either keep the NAD as an independent office 

but without the power to investigate members of Parliament and ministers, or to 

bring the NAD within the realm of the General Prosecution Office and reserve the 
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power of investigation for the highest officials. In the autumn of 2005 the NAD was 

organized as an autonomous structure within General Prosecutor Office, enjoying 

functional and budgetary autonomy.  

The saga continued in 2006 when the Senate invalidated the reorganization of NAD 

as an autonomous structure in the General Prosecution Office (timed very 

interestingly in the middle of a peer-review mission by the European Commission in 

Romania), calling for a display of the President’s negotiations skills in order to bring 

the anticorruption institution back to life. Parliament finally adopted the law, 

allowing the NAD to continue its activities. 

Once the organizational challenges were overcome, new ones appeared in the 

handling of cases in courts. The modest sanctioning regime – usually on-probation 

sentences and limited confiscation – did not have a deterrent effect. In 2010 the 

courts started to pass harsher sentences, including against high-level officials (the 

mayor of Baia-Mare – 2 years and 6 months – the mayor of Ramnicu-Valcea – 3 

years and 6 months, ex-senator Vasile Duta – 5 years). In addition, the practice of 

courts differs significantly – with very different treatment of similar crimes – giving 

rise to suspicions of impropriety and even bribe in the judiciary. Two judges from 

the Bucharest tribunal developed sentencing guidelines that, if disseminated broadly, 

might contribute to the unification of jurisprudence. To date, the High Court of 

Cassation and Justice has yet to adopt an opinion on this issue. Also in the area of 

unification of jurisprudence, reformists in the judiciary, and in particular judge 

Adrian Neascu who in 2010 was elected as a member of the Superior Council of 

Magistracy, pushed for the publication of court decisions through Jurindex, an 

online database. 

While courts handle medium-level corruption cases in less than 3 years, high-level 

cases involving ministers and MPs linger forever in the High Court of Cassation and 

Justice. The alleged reasons for these delays include frequent suspension of trials 

due to challenges of unconstitutionality or legality and extensive use of expert 

opinions and outside evaluation.1 However, these procedural justifications fail to 

explain why low-level cases are swiftly resolved while high-level ones—those 

involving high-level politicians but not necessarily difficult cases by themselves – 

are blocked in courts. This inconsistent treatment feeds suspicions that double-

standards are used to segregate ordinary citizens from powerful people.  

                                                 
1For more details see Laura Stefan, “The faces of the Romanian judicial system,” Romanian 
Academic Society, Policy brief no. 55, 2011. 
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Beyond the numbers (Fig. 1.) one should consider the profound change in the profile 

of cases in order to have a correct overview on the complexity of NAD’s activity – 

until 2004 no high-level politician was investigated, while between 2005 and 2010 

several ministers and MPs, a Member of the European Parliament, judges of the 

High Court of Cassation and Justice, prosecutors from the General Prosecution 

Office, and other important public figures were sent to courts for corruption 

offences. Complex cases – for example the investigation against approximately 200 

border police and customs officers in 2010 and 2011 – were built by the prosecutors 

and presented to courts.  

Fig. 1. Activity of NAD 

 

 

 

 

 

 

 

 

The work of NAD was continuously praised in the reports of the European 

Commission since 2006. For instance, the first monitoring report2 under CVM (June 

2007) stated that: “There has been continued progress in the prosecution of high-

level corruption cases. The specialized prosecution services for corruption (National 

Anti-Corruption Directorate) have been established throughout the country and show 

a positive track-record concerning investigations and indictments for high-level 

corruption. This includes high-profile cases with the indictment of well-known and 

influential public figures. However, rigour in prosecution is not reflected by judicial 

decisions. Data provided on sentences show that penalties on average are not 

dissuasive and a very high-number of suspensions of these penalties in cases of high 

level corruption.” Four years later, the trend in the Commission’s assessment was 

similar, i.e. a positive record of NAD but disappointing follow-up in courts. As the 

                                                 
2 European Commission, ”Report from the Commission to the European Parliament and the 
Council on Romania`s progress on accompanying measures following Accession”, 
COM(2007) 378, 27 June 2007; p. 16  

Year 
Indictments Final convictions 

Files Persons Decisions Persons 

2004 169 451 73 165 

2005 111 744 73 161 

2006 127 360 80 155 

2007 167 415 63 109 

2008 163 683 63 97 

2009 168 552 81 131 

2010 220 937 153 154 
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last report3, from July 2011, says: “The track record of the National Anti-Corruption 

Directorate in investigating and prosecuting high-level corruption cases including 

against current or former Members of Parliament or Government, has remained 

convincing and an increase in the number of convictions could be observed (overall 

since July 2010, as of 1 April DNA had opened 269 new cases and had filed 159 

indictments against 611 defendants. Statistics of DNA show that during the last 5 

years over 90% of its indictments have lead to convictions and that 90% of all 

investigations last for a maximum of 1.5 years. However, the results by courts 

continue to show a mixed picture. Although the majority of high-level corruption 

trials are decided within a period of three years, a significant number of important 

cases involving dignitaries are currently pending before courts for more than three 

years. A number of these cases have already reached the statute-barred period in full 

or in part and several other cases approach these deadlines.”  

b) The National Integrity Agency (NIA) was set up in 2007 after heated debates in 

Parliament and in the Government over the draft law. This was one of the most 

debated post-Communism laws, after the law on the disclosure of collaboration with 

the previous intelligence service (Securitatea). While the declarations of assets and 

interests appeared in 1996 and were significantly improved in 2005, it took over 10 

years to establish an institution specialized in controlling them. Continuous 

recommendations from the European Commission to establish such a body, both 

before 2004 and after, were not properly followed by the Romanian authorities. This 

is a good example of how the Commission learned to deal with the lack of political 

will among the Romanian decision-makers. The learning curve was visible in the 

way this conditionality evolved (see Fig. 2.). The May 2006 report simply asked for 

such an Agency to be established. The Parliament discussed Minister Macovei’s 

proposal, but it stripped the Agency of some of its powers. Brussels and Bucharest 

went back and forth discussing this agency: given the Parliament`s intention, in 

October 2006 the Commission redrafted the conditionality as the second benchmark 

under CVM: “Establish, as foreseen, an integrity agency with responsibilities for 

verifying assets, incompatibilities and potential conflicts of interest, and for issuing 

mandatory decisions on the basis of which dissuasive sanctions can be taken.” The 

existence of this explicit benchmark made the adoption of the law possible with the 

Agency having real powers. In subsequent reports, the Commission demanded real 

results from NIA (June 2007) but also the stability of the legal framework (after 

further attempts in the Parliament to change the NIA law).  

 

                                                 
3 European Commission, ”Report from the Commission to the European Parliament and the 
Council On Progress in Romania under the Co-operation and Verification Mechanism”, 
COM(2011) 460, 20 July 2011; p. 5 
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Fig. 2. How an anticorruption conditionality evolves – the case of the Romanian 

National Integrity Agency 

Commission`s demands about NIA 
 

Date (regular 
EC reports) 

Establishing an independent agency to verify the statements 

regarding personal wealth 

May 2006 

Establishing an integrity agency “with responsibilities for 

verifying assets, incompatibilities, and potential conflicts of 

interest, and for issuing mandatory decisions on the basis of 

which dissuasive sanctions can be taken” 

Oct 2006 

“Demonstrate the effectiveness of the National Integrity 

Agency” (NIA) 

June 

2007 

Assure the legal and institutional stability of the anti-

corruption framework 

June 

2007 

 

The NIA draft law was prepared in the Ministry of Justice between 2005 and 2007, 

giving the Agency powers over both the prevention4 and the verification of 

declarations of assets and interests. The first form adopted by the Parliament was 

very weak, and it was improved only after pressure from the European Commission 

and from Member States. Once the law was adopted, the rest of 2007 was almost 

completely wasted with further challenges on allocating a budget and headquarters. 

In 2008 the NIA started verifying various public officials and sending cases to court. 

One of those investigated was Mr. Dan Voiculescu – president of the Conservative 

Party and vice-president of the Senate – also a collaborator with the communist 

intelligence service. Mr. Voiculescu challenged the NIA law in the Constitutional 

Court. In the spring of 2010 the Court invalidated the law and threw the NIA into 

political turmoil. The weak point was article 44.8 of the Romanian Constitution that 

includes a presumption of licit acquisition of all assets. The interpretation given by 

courts, and in particular by the Constitutional Court, has been that this article 

prohibits the state authorities – irrespective of whether they are criminal 

investigation bodies or fiscal bodies – from asking citizens to explain the origins of 

their assets, even if their declared source of income does not seem to justify the 

wealth. It was only in 2007 that the Constitutional Court nuanced its jurisprudence 

by accepting that there might be cases when assets which cannot be justified may be 

                                                 
4 In a country-wide project financed by EEA Grants and Matra Grants and implemented by 
NIA and the Romanian Academic Society, more than 400 public officials were trained to 
better understand the legal requirements on declaring assets and avoiding conflicts of 
interests and incompatibilities. 
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confiscated by courts even if there is no proof that they were gained through a 

criminal offence or a misdemeanor. The problem was once again raised in a 2010 

decision where the Constitutional Court indicated that it would prefer a system 

where NIA’s decisions on unjustified enrichment are filtered by special 

commissions attached to the Courts of Appeal. 

 

Extensive parliamentary debates took place in the summer of 2010, with the UDMR 

(the Hungarian minority party) representatives fighting to limit the powers of NIA 

and its instruments for control. The European Commission again expressed concerns 

about the weakening of the Agency’s powers both in the regular report under the 

CVM and in media statements. The law was in the end changed by the Parliament, 

allowing NIA to continue verifying declarations of assets and interests, as well as 

incompatibilities, but making the notification of courts on unjustified wealth subject 

to validation from a commission of two judges and one prosecutor in each of the 15 

Courts of Appeal. After the new version of the law was adopted, all cases had to be 

reviewed by NIA and sent again to courts. The work of the previous years was more 

or less wasted. On unjustified wealth, the practice of the Commissions attached to 

the Courts of Appeal is uneven, and significant delays are encountered in the 

evaluation of NIA’s files. In the autumn of 2011, NIA law was again put on the 

Parliament’s agenda with UDMR again proposing to weaken its powers. This 

initiative follows a NIA decision stating that members of Parliament who employ 

members of their family as parliamentary office staff are guilty of conflict of 

interest.  

 

c) The General Directorate for Anticorruption is under the direct control of the 

Home Affairs Ministry and is charged with investigating corruption within the ranks 

of the Ministry. GDA was created in 2005 in an attempt to counterbalance 

suspicions of corrupt practices within the Police. Like any other police force, the 

GDA works with prosecutors – either from the NAD or from ordinary prosecution 

services – in order to bring their cases to courts. The NAD, however, does not have 

to work with the GDA when investigating corruption offences in the Ministry of 

Internal Affairs, the prosecutors being allowed to choose whether to work with their 

own police officers, with GDA officers, or with officers from the ordinary police 

forces. Indeed, while on most cases NAD works with the GDA, in sensitive cases 

involving deputy ministers of Internal Affairs or the general secretary of the 

Ministry NAD decided to work with its own police officers. GDA proved its 

usefulness in the large-scale investigation against approximately 200 border police 

and customs officers conducted with NAD in 2010 and 2011. The use of undercover 

officers and other covert investigation techniques was key to the success of this 

mission. 
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In terms of anticorruption policies the Ministry of Justice holds the primary role in 

designing strategies and action-plans, as well as anticorruption legislation. The 

strength with which this function is performed depends mostly on the personality of 

the Minister and on whether s/he wants to play a central role in this area or prefers to 

remain an outside observer.  

 

 
2. Immunities 

The issue of immunities was often at the heart of the public debates generated by the 

increasing number of recent high-level corruption investigations. During GRECO’s 

first evaluation round, in 2002, Romania received a recommendation to limit the list 

of those who enjoy various types of immunities from criminal investigations.  

In 2005 the immunity of ex-ministers, attorneys at law, and public notaries was 

eliminated. In 2007 the Constitutional Court ruled unconstitutional the elimination 

of the immunity of ex-ministers against criminal investigation in response to a 

challenge brought by former Prime Minister Mr. Adrian Nastase, who was indicted 

by the NAD for corruption. On the basis of this Constitutional Court ruling, the High 

Court of Cassation and Justice decided to send back to prosecutors all cases pending 

against ex-ministers. The way in which the High Court interpreted the situation 

generated confusion about who should be lifting the immunity and about what 

procedural acts would have to be re-done. The President of Romania authorized all 

the investigations, and prosecutors again sent the cases to courts. Another 

Constitutional Court decision followed which stated that for ex-ministers who are 

also MPs, the immunity must be lifted by the Chamber of Parliament to which they 

belong. The cases were again sent back to prosecutors.  

Both decisions caused an outcry in the Romanian media and civil society. Because 

of its very imaginative rulings that add significantly to the text of the Romanian 

Constitution, the Constitutional Court was perceived to be acting on behalf of those 

under investigation. However, as Constitutional Court rulings are final and 

compulsory, they had to be followed by all courts and prosecution offices. 

Protracted procedures by the Chambers of Parliament to lift the immunity of ex-

ministers and ministers generated significant delays. Legal procedures are lacking, 

and often parliamentarians overstep their competence and start analyzing the 

evidence presented by the prosecutors together with the request to lift immunity. It 

was again the Constitutional Court that stated that prosecutors must send to 

Parliament not only a reasoned request to lift the immunity, but also the relevant 
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case file. Under these circumstances the secrecy of investigation is completely 

spoiled, and a quasi-parallel trial is performed in Parliament. Out of approximately 

10 cases only 3 were not approved by the Parliament (one case against Mr. Nastase, 

one case against Ms. Iacob-Ridzi, then Minister of Sports and Youth, and one case 

against Mr. Mitrea, former Minister of Transportation).  

Fig. 3. Immunities in Romania 

 

Members of Parliament enjoy immunity against temporary arrest and search which 

can be lifted only by the respective Chamber of Parliament. As in the case of 

ministers and ex-ministers, procedures are lacking and the decisions are arbitrary. If 

an individual is both a Member of Parliament and a minister or ex-minister, both 

immunities are applicable. The Chamber of Deputies rejected both requests for 

searches against MPs – in the cases of Mr. Nastase and Ms. Iacob-Ridzi. The request 

for the arrest of Mr. Voicu, a senator, was accepted while a similar request 

concerning Mr. Pasat, a member of the Chamber of Deputies, was denied. These 

very different practices were outlined in the country reports by the European 

Commission which called for the establishment of clear and unitary procedures. 

As seen above, in several cases, the Parliament decided to protect its members 

against criminal investigation. However, in most cases the Parliament allowed 

criminal investigations to commence against ministers and ex-ministers and for 

arrests against MPs to be decided by judges. The President issued approvals in all 

cases where he was entitled to decide upon the lifting of immunity. 

With regard to magistrates – judges and prosecutors – the power to lift the immunity 

was transferred from the Minister of Justice to the Superior Council of Magistrates 

in 2003 in an attempt to limit the political interference in judicial affairs and to 

increase in independence of magistrates. 

Members of 

Parliament  

Against 

temporary arrest, 

arrest and search 

Lifted by the chamber to which they belong 

Ministers and 

ex-ministers 

Against criminal 

investigation 

Lifted by the chamber to which they belong 

if they are also MPs or by the President of 

Romania if they are not MPs  

Judges and 

prosecutors 

Against 

temporary arrest, 

arrest and search 

Lifted by the respective Section of the 

Superior Council of Magistracy 
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3. Declarations of wealth / interest 

Declarations of assets were first introduced in 1996 as confidential documents to be 

submitted by high-level officials upon taking a public office. They were kept in a 

sealed envelope which could, in theory, be opened for verification only if complaints 

were made regarding differences between the statement submitted and the reality. It 

goes without saying that such complaints were very unlikely to be submitted as it 

was nearly impossible to prove that someone lied in a statement which was not 

subject to public scrutiny. In 2003 the declarations of assets were made public, but 

the template lost most of the relevant information and was more like a questionnaire 

than a statement. For example, public officials were asked to state whether they had 

more than 10.000 euro in their bank accounts without stating the exact amount, so 

that no verification of potential increases in the wealth of public officials during the 

term of their mandate would be possible. Adjustments were made in 2004, though it 

took a major change in the template in 2005 before it became useful for any type of 

control. After the Constitutional Court decision which invalidated the NIA in 2010, 

the templates of the declarations of assets were again modified to take into account 

the concerns expressed by the Court about the privacy of public officials. Nowadays 

declarations of assets include information about mobile assets and real estate held by 

the public official and her/his family, as well as about loans, debts, and income in 

the previous fiscal year. 

From 1996 - 2007 the verification consisted of a review performed by commissions 

attached to the Courts of Appeal formed by two judges and one prosecutor who 

could start investigation following the notification of the Prosecutor General of 

Romania, the Prosecutor General of the NAD, or the Prosecutors’ Offices attached 

to Courts of Appeal. This limitation of people entitled to notify the commissions, 

together with the ad-hoc nature of the commissions themselves; the lack of 

dedicated personnel and of any additional motivation for the judges and prosecutors 

who were part of the commissions reduced the effectiveness of the mechanism. It 

took several years and – as mentioned above – serious external pressure from the 

European Commission to set up an independent institution – NIA – to control the 

declarations of assets (2007 - 2010). Since the 2010 decision of the Constitutional 

Court, the control mechanism has been a combination of the previous system relying 

on the commissions and NIA. It remains to be seen if this will prove efficient in 

practice. 

Declarations of interests were introduced in 2003 and were public from the very 

beginning. They included any dual positions held by the public official, participation 

in professional associations, business associations and companies. In 2010 
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declarations of interest were amended to include contracts concluded between the 

public official, as well as her/his first-degree relatives, and public entities. 

 

4. Confiscation 

The issue of confiscation is a very sensitive one in Romania. According to the last 

European Commission regular report5, out of approximately 1.5 million euro for 

which confiscation orders are issued yearly, only about 200.000 euro are in fact 

brought into the state budget. This is a symptom of a serious sickness in the 

Romanian legal environment. The problem springs from the aforementioned article 

44.8 of the Constitution, or more specifically from the way that this article has been 

interpreted throughout the years. It is commonly believed that this article introduces 

a quasi-absolute presumption of legality for all the assets held by an individual. It 

follows that the burden of proof is totally on the state to show that the assets were in 

fact gained through a criminal offence. The practice of courts so far does not allow 

for any reversal of proof. Even increased taxation for unjustified wealth was seen as 

a sanction that would require prior discovery of a crime or a misdemeanor. In 2007 

the Constitutional Court nuanced its jurisprudence, allowing for the confiscation of 

unjustified wealth even without a conviction. 

In the debates regarding the change of the Constitution in 2011, the Government 

proposed eliminating article 44.8, but the Constitutional Court vetoed this 

proposition stating that international commitments undertaken by Romania – 

including the one to implement the EU’s Framework Decision6 on extended 

confiscation – are not hindered by the existence of this article. When the new 

Criminal Code was proposed to the Parliament in 2009 it included a provision on 

extended confiscation that was struck down by the MPs on the grounds that it 

contradicts article 44.8. At present a new legislative proposal on extended 

confiscation is pending in Parliament, but chances for its passage are slim given that 

2012 will be an election year both at national and local levels. Another draft law 

aims to regulate the treatment of seized goods during court procedures but this one is 

also lingering in Parliament. 

                                                 
5 European Commission, ”Report from the Commission to the European Parliament and the 
Council On Progress in Romania under the Co-operation and Verification Mechanism”, 
COM(2011) 460, 20 July 2011. 
6 Council Framework Decision 2005/212/JHA on Confiscation of Crime-Related Proceeds, 
Instrumentalities and Property, 24 February 2005 
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Traditional criminal confiscation exists, but there are serious problems in using 

third-party confiscation as well as value-based confiscation given the Constitutional 

constraints shown above.   

 

5. Judicial system 

The judiciary has been one of the most sensitive areas in the reform of Romanian 

institutions. No lustration was ever done after the change from the communist 

regime to the democracy.  

Life tenure was given to judges early on in the process, before any review was done 

to see who was still fit to perform a judicial function and who should leave the 

magistracy. In 2005 the law was modified so that magistrates who collaborated with 

the communist political police (Securitatea) could not continue to hold managerial 

positions. When in 2007 the Constitutional Court dismantled the National Council 

for Studying the Archives of the former Securitate it also eliminated the interdiction 

on holding managerial positions for those who collaborated with the communist 

political police, stating that nobody should be punished for mere collaboration with 

the regime. This kind of reasoning shows very well where the Constitutional Court 

sits when it comes to cutting the links with the previous networks of power. 

The network of connections within the judiciary continued to exist, and deals were 

made to the benefit of those close to the centre of power. A recent corruption case 

involving a businessman, a senator and the head of the civil section in the High 

Court of Cassation, provides a good picture of the system. The senator was allegedly 

acting as the middleman for the businessman in order to secure a favorable decision 

from the High Court. The judge allegedly accepted money in exchange for his help. 

Another scandal involves two judges – one being the head of the Administrative 

Litigation section of the High Court of Cassation and Justice – who allegedly 

received benefits from a businessman through a well-connected lawyer. The 

similarities are striking, and problems at the highest level of the judiciary seem to be 

extremely severe. 

In terms of human resources, continuous complaints can be heard from the 

representatives of the judiciary who feel more overwhelmed by cases with each 

passing year. Indeed the number of cases pending is constantly increasing, but not 

enough is done to foster alternative dispute resolution systems. Statistics on human 

resources do not support the view that significantly more people are leaving the 
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system than coming in each year. Apart from the traditional exam to enter the 

magistracy, there are also various interviews that can be held by those with 

significant previous experience. These interviews were frequently criticized for 

allowing a back-door entrance into the judiciary for those whom the system favors. 

Fig. 4. The fluctuation of personnel in the judiciary 

 

The problem seems to have more to do with the allocation of human resources 

between various levels of jurisdictions and between busier offices and those which 

are less busy. The European Commission has constantly called for an independent 

assessment of the judiciary’s performance and for measures to address the 

shortcomings identified in this analysis. This is even more necessary now that the 

new Civil Code, Criminal Code, Civil Procedure Code, and Criminal Procedure 

Code are about to go into effect.  

In the area of training of judges and prosecutors the National Institute of Magistracy 

deals both with the initial training for newcomers in the judiciary and with 

continuous training of judges and prosecutors in the system. The European 

Commission has asked for an increase in the capacity of the National Institute for 

Magistracy to perform its function. 

5.1. Independence (self-governance) of magistrates 

Up to 2003 there were continuous complaints about the interference of politicians in 

the judiciary. The Superior Council of Magistracy existed, but its role in managing 

the judiciary was limited. The 2002 European Commission yearly report7 on 

Romania stated that the “selection of Council members lacks transparency and, as in 

                                                 
7 European Commission, ”2002 Regular Report on Romania`s progress towards accession,” 
COM(2002) 700, 9 October 2002, p. 25 

 2005 2006 2007 2008 2009 

Retirement of judges 118  95  38  159  350  

Retirement of prosecutors 118  78  42  113  243  

New judges  286  199   159  185   203  

New prosecutors 224  182  174  248  182  
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the past, the Minister of Justice has a strong influence over the Council.” In 2003 the 

laws on the judiciary were replaced with new ones that transferred most tasks from 

the Ministry of Justice to the Superior Council of Magistracy (SCM). Among the 

most controversial powers to be transferred were the Judicial Inspection and the 

appointments to the High Court of Cassation and Justice. (This will be discussed in 

the following section of the report.) 

The Judicial Inspection’s lack of independence within the Ministry of Justice, as 

well as the existence in this Ministry of a secret service with a reputation for 

collecting intelligence with which to blackmail judges and prosecutors, raised 

concerns about the independence of the judiciary as a whole. In 2005 Minister 

Macovei dismantled the secret service, and the Judicial Inspection was moved to the 

SCM. 

SCM has 19 members, of which 14 (9 judges and 5 prosecutors) are directly elected 

by the magistrates. The Minister of Justice, General Prosecutor and the head of the 

High Court of Casation are ex-officio members. There are also 2 representatives of 

the civil society, elected by the Senate.  

The elections for the Superior Council of Magistrates – which has two sections: one 

for judges and one for prosecutors – were organized in 2004 between the two rounds 

of the national elections. This was largely seen as an attempt of the then-government 

to block possible future developments (empowering the SCM and then staffing it 

with “trusted” insiders). This strategy succeeded. The composition of the Council 

was mainly old-guard magistrates, some confirmed to have collaborated with the 

communist intelligence service, others indicted for corruption-related offences, 

others using their public position to help their families. Between 2004 and 2010 the 

SCM was a key actor in all the developments in the area of anticorruption. The 

newly reformed National Anticorruption Directorate (NAD) was chicaned with 

endless controls that proved nothing significant in the end. SCM also attempted to 

revoke one of the chief prosecutors within the NAD, Mr. Tulus. This attempt was in 

the end stopped by outside pressure, though it took the presence of several 

ambassadors to the SCM meetings to send the message that destroying the only 

successful anticorruption institution at that moment was not going to help increase 

the credibility of the country. 

In 2010 new elections were held for the SCM. The civil society gathered around a 

new team of young magistrates who managed to get elected in the Council. 

Unfortunately the election were undermined because some of the previous SCM 

members decided to run for a second mandate despite a clear legal provision 
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forbidding them to hold more than one mandate. Three of the four members that 

took this path were elected by their colleagues. Another three members of the SCM 

refused to leave the Council on the grounds that each of the individual mandates 

must last for 6 years, and since they came on-board at a later stage (replacing 

someone) their mandate would not end at the same date as those of their colleagues. 

To further complicate things, the Executive Director of Transparency International – 

Romanian office – decided to run for one of the two positions available for civil 

society, though he was not eligible by law to occupy a public position because he 

was found to be incompatible by the NIA. The Constitutional Court invalidated the 

mandates of those who ran for a second term and of the Director of TI - Romania. 

New elections were held for these positions. 

All this turmoil has hurt the credibility of the Council even more since the European 

Commission stressed in the annual report the importance of ensuring a swift and fair 

transition to a new SCM in compliance with all legal provisions on eligibility of 

candidates. 

5.2. Appointment procedure for key positions in the judiciary 

The President of the High Court of Cassation and Justice and the heads of sections 

of the Court are appointed by the President of Romania upon a proposal from the 

SCM, which holds an interview process in which judges suggested by the High 

Court are allowed to take part. The President has the right to refuse the appointment 

suggested by the SCM and may ask for a new suggestion. The President has used 

this right in the appointment procedure for the current President of the High Court of 

Cassation and Justice. 

The Prosecutor General, the heads of sections, the heads of NAD and Organized 

Crime Directorate, as well as the heads of sections within these Directorates are 

appointed by the President of Romania, upon the proposal of the Minister of Justice 

on which the SCM expresses an opinion. The President has the right to refuse the 

appointment. 

These three-party system allows for checks and balances in the appointment process. 

In the context of Romania, these types of appointments in which the Parliament is 

not part of the process have created the necessary conditions for the investigation of 

important politicians, some of whom are parliamentarians. 
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5.3. Judicial Accountability 

During the pre-accession period, an emphasis was put on increasing the 

independence of the judiciary from politicians. In 2005, when big corruption cases 

started to be indicted, the discussion shifted towards accountability of the judiciary. 

Lack of profound reform in the disciplinary system allowed for the continuation of 

relationships based on the protection of one’s colleagues and to the detriment of the 

general society. Sanctions remained the exception rather than the rule, and judges 

and prosecutors were mostly forced out of their professions after some criminal 

investigations started against them and not through the usual disciplinary ones. In 

the autumn of 2011, following another corruption scandal at the High Court of 

Cassation and Justice, the SCM proposed an amendment to take away the special 

pension for magistrates convicted of office-related offences. This proposal might 

contribute to limiting corruption in the judiciary. 

Fig. 5. Statistics on the disciplinary liability of magistrates  

 2005 2006 2007 2008 

Complaints received by SCM 79 223 146 230 

Disciplinary verifications undertaken 19 20 18 17 

Applied sanctions 12 12 11 17 

Rejected actions 4 1 7 4 

Source: SCM 

 

 

THE EU INFLUENCE 

 

Romania started accession negotiations with EU at the end of 1999 but failed to join 

the Union in the 2004 enlargement wave. At the end of 2004 the negotiations ended, 

establishing 1st of January 2007 as the accession date. In order to promote the 

continuation of internal reforms, EU assured its right to delay accession for one year, 

until 2008. Two issues lagged on the Romania – EU agenda: corruption and 

problems in agriculture. Nevertheless, a political decision was later made to accept 



Romania 

89 
 

Romanian and Bulgaria into EU from January 2007 but establishing the so-called 

Cooperation and Verification Mechanism (CVM), a post-accession instrument to 

ensure Romania`s anticorruption efforts would continue the formal accession. In the 

case of Romania, CVM included four anticorruption benchmarks, described above 

(CVM also included Bulgaria, in its case also targeting organized crime). Thus, the 

corruption issue remains until today as an inheritance of the pre-accession period. In 

a retrospective light, this is rather ironic.  

At the beginning of the negotiations process in 1999 corruption was a rather 

marginal issue. It was covered under the larger chapter of “political criteria,” and 

only a couple of remarks addressed corruption in the first European Commission’s 

reports on Romania. But the gap between the situation in Romania and the 

expectations of EU and its Member States became evident as the negotiations 

preceded. Independent evaluations in late `90s and early 2000s consistently placed 

Romania and Bulgaria as the Eastern-Central Europe (ECE) countries most 

vulnerable to corruption. This was the case with World Bank reports8 on companies` 

“unofficial” payments, the reports on perceived corruption of Transparency 

International, and also experts` evaluations from Freedom House9 and EUMAP10.  

Thus, the European Commission started to underline corruption problems in its 

regular progress reports. A change in tone is already visible in EC`s 2001 report11, 

which observed “no noticeable reduction in levels of corruption” and that “measures 

taken to tackle corruption have been limited.” The 2002 and 2003 reports became 

even more critical for the government. Given the huge popularity of the European 

integration, the Romanian government started to feel the EU pressure and to act 

upon it. The government passed in 2003 through emergency procedures in 

Parliament a massive packet of laws addressing reforms of the judiciary and anti-

corruption measures. Extensive legislation on public disclosure of officials` assets, 

conflicts of interest, and party funding was passed. (Details about each of them were 

provided in the previous dedicated subchapters.) But the new measures were 

considered by independent experts and EC to be weak and to permit too many 

loopholes. New institutions were created and new rules passed.  (A complete list of 

conditionalities and Romania`s reactions to them may be found in a special report 

produced by the Romanian Center for European Policies and one the authors of this 

                                                 
8 “Business Environment and Enterprise Performance Survey 2002,” BEEPs Interactive 
dataset, World Bank. 
9 See Freedom House`s yearly “Nations in Transit” reports 
10 `Monitoring the EU Accession Process, EUMAP - Open Society Institute, Budapest, 2002. 
11 European Commission,“2001 Regular Report on Romania`s progress towards accession” 
13 November 2001, p. 21 
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paper).12  The European Commission entered a learning curve: legal and institutional 

changes were not enough. Its 2003 report underlined the lack of high-level 

corruption cases prosecuted. Meanwhile, the government created a special institution 

to address high-level corruption, but its results remained limited. A pattern occurred 

in this period, with the Romanian government passing laws and creating institutions, 

and with EC asking for real results. To some degree, this pattern has been valid until 

now. A new government and a new president took the helm at the end of 2004 after 

campaigning on a strong anticorruption platform. Monica Macovei, a former human-

rights activist, was appointed as Justice Minister. She proved to be hugely popular 

with the public and developed good relations with the European Commission by 

focusing her attention on concrete results. But this made her unpopular among 

politicians, and the Parliament tried to block reforms and change the laws in order to 

stop the prosecution of high-level officials. The Commission’s reports started to 

differentiate among Romanian institutions praising the Justice Ministry and the 

Anticorruption Directorate (NAD) for their positive records and criticizing the 

Parliament, the Superior Council of the Magistrates, and the Supreme Court for 

blocking the process. The political will to tackle the corruption problem became the 

key phrase on the EC`s reports after 2005.  

Romania got the long-awaited EU membership on 1 January 2007. But its first year 

in EU proved to be one of the most agitated in its recent history. The coalition 

between president Basescu`s party and Liberal Party fractured, and Romania became 

the second European country to impeach its head of state in modern history (after 

Lithuania). Basescu won the final referendum and came back to power, but Monica 

Macovei was expelled from the government only weeks after accession. The new 

Justice Minister’s attempt to change the deputy head of NAD provoked public 

outcry and strong reactions from the European Commission and some Member 

States. It was an extraordinary intervention and external support shown by EU in 

favor of a national institution, and the government backed off. Further attempts to 

change legislation and dismantle anticorruption agencies were made in the 

Parliament, but they failed after successive criticism from Brussels. This illustrated a 

second trend which started in 2003 - 2005 and continues until today: EU invested in 

some national institutions and was keen to protect them, altering the internal 

political equilibrium. This was largely perceived in Romania as a positive effect of 

                                                 
12 Cristian Ghinea and Oana Tănăsache, “When, how and why did Romania accept the EU 
rules in the anti-corruption field? Overview 1999-2010”, Romanian Center for European 
Policies, Policy Memo no. 14, September 2010 
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the post-accession monitoring mechanism (CVM). A survey13 made in 2010 by our 

Centre among journalists, NGOs experts and practitioners showed a strong support 

for the continuation of CVM.  

Fig. 6.  

 

 

 

 

 

 

 

 

The EU influence in Romania helped to keep the topic of corruption on the public 

and political agenda. The effects on the state institutions were direct and immediate: 

EU invested assistance and, more important, credibility in new institutions and new 

rules. On the other hand, the effects on the political parties were rather indirect and 

weak. Our respondents in the 2010 survey appreciated (see Fig. 6) that the political 

parties paid lip service to anticorruption, but the external pressure mostly failed to 

affect hard political matters such as candidate selection in the electoral process. 

 

 

 

 

                                                 
13 Cristian Ghinea, Marina Popescu, and Ciprian Ciucu, “The Effects of Justice Monitoring 

on Romanian Politics and Institutions – Media and Civil Society Perceptions,” Romanian 
Center for European Policies, Policy Memo No. 11, June 2011. 
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Fig. 7.  

 

 

 

 

 

 

 

How then was EU influence manifested? The traditional approach in the academic 

literature on Europeanization analyzes the process through the lens of rational 

theory: a country follows EU recommendation if the recompense is big enough and 

rejects it if the costs are too big. But this `stick and carrot` approach explains only 

partially the behavior of Romanian actors. A detailed analysis14 of the timing of the 

most important reforms showed they were not directly linked with the most 

important phases of the EU – Romania relation, but more dependent on the internal 

political situation. The pace of the reforms was disappointing in 2004 when the 

biggest possible award (accession) was in sight. It increased dramatically in 2005 – 

2006, when the accession was secured and the punishment potential of EU was 

lower. This is explained by the change of the internal equilibrium (the change of 

majority in Parliament and empowerment of the reformists within the government). 

Thus the EU influence is mostly indirect and is manifested mostly by the so called 

differential empowerment effect: EU conditionalities tend to favor the politicians 

and institutions with strong anticorruption credentials. Of course, from their point of 

view, the reformists are using EU anticorruption demands to push for their goals and 

enjoy the new equilibrium (which could be fragile, as the Romanian case shows). 

On the other hand, the rational choice approach tends to consider countries as 

unitary actors. This is rarely the case in real politics. Romanian politicians tended to 

support anticorruption rules when they were convinced that these rules would not be 

                                                 
14Cristian Ghinea and Oana Tanasache, “When, how and why did Romania accept the EU 
rules in the anti-corruption field. Overview 1999-2010,” Romanian Center for European 
Policies, Policy Memo no. 14, September 2010. 
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applied to them and tended to counter-attack when the rules and institutions really 

started to work and to affect their own positions. Thus the veto-players theory15 

enters the scene. A veto-player is an actor that can oppose a change in the status-

quo. The status-quo in Romania before 2003 meant a de facto immunity of the 

political class against prosecution. This status-quo was challenged by some 

politicians, some prosecutors, and some media outlets, but they were never a 

majority, and they always remained marginal to the establishment. But the 

previously mentioned differential empowerment effect made them more capable of 

challenging this establishment and altering the status-quo. EU helped the anti-status-

quo actors and provided key support at sensible moments. The story of the 

Romanian anticorruption efforts in the last decade is not a linear, coherent narrative, 

but rather a narrative of guerrilla warfare between the status-quo and the challengers. 

Unfortunately, the collective representative institutions (the Parliament, the Superior 

Council of the Magistrates, and the political parties) were rather against the changes, 

and the anti-status-quo actors came from the executive power, within the 

prosecutors` offices, and from media and NGOs. For the latter side, the EU support 

was essential and is still needed.  

 

 

                                                 
15 George Tsebelis, “Veto players – How Political Institutions Work,” Princeton University 
Press, 2002. 
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Chapter 3 
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Author: Munir Podumljak 

 

The Croatian justice system is closely related to the country's history. The 

foundations of today’s Croatian justice system were established during the Austro-

Hungarian period in the 19th Century. Although several transitions have influenced 

the political system of Croatia since that period, the principles of the judiciary still 

have roots in 19th Century principles brought by the Austrians. One example is 

visible in Croatian Civil Law, which is, more or less, still based on the monarchy's 

“Zivilprozessordnung“ from 1895. All reforms implemented - centralist reforms of 

the Kingdom of Yugoslavia in the 1920s; real socialism after the World War II 

(1945-1990); and ‘democracy’ after 1990 - have targeted several of the same key 

issues.  These include court management, independence of the judiciary and 

appointments and career advancement of judges. Although the objectives of reforms 

may seem noble, most reforms were in fact based on the varying tendencies of 

different political systems to more or less control the judiciary.  

Aside from reforms related to major changes in the political system, since 1990 

there have been three different phases of reforms related to transitional societies 

(post-communist countries) and specific post-war situations. The status of the 

judiciary today is best described as one in which many professionals (judges, 

lawyers, prosecutors, as well as authors in the field) feel nostalgic remembering the 

status of land registry at the beginning of the 20th Century. Problems related to 

property rights and lack of trust in the courts (unpredictability of court procedures) 

are among the most important concerns of Croatian citizens today. Although they 

may seem unrelated, each of the prior era left a burden that exacerbates problems 

today.  
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The first centralist reform, during the time of the Kingdom of Yugoslavia, saw one 

of the biggest challenges: how to unify the justice system of the Kingdom when 

almost every region had its own justice principles, spanning from Sharia law (a 

legacy of the Ottoman Empire influencing the Southeast part of the country) to 

Hungarian and Austrian models applied in the North and West corners of the 

country. Although the Kingdom essentially translated and implemented the Austrian 

justice system, the resulting system was far from its origin, or, as one of the authors 

said, “Croatia in terms of the reforms and European trends at the time was at ‘the 

periphery of the periphery’1“.  

Social realism, or the communist legacy, had a somewhat different impact in 

Yugoslavia than in other communist countries in the region. Except at the beginning 

of the era (1945-1950), when appointed military courts and other ‘peoples tribunals’ 

of the Communist Party used the judiciary to clear their road to absolute power, the 

rest of the period was marked by a slight liberalization and a decrease in political 

influence over the judiciary. As traces of a market economy were introduced into the 

Yugoslav political system (i.e. competition among different state companies, 

establishment of small family businesses and liberalization of property rights), the 

role and importance of a somewhat independent judiciary, able to provide a ‘fair 

trial and fair judgment’ based on the rule of law, has increased. However, that era 

was never completely free from Communist Party influence and a parallel ‘justice’ 

system in which decisions over the most important issues remained in the hands of 

the Communist Party until the late 1980s and the beginning of the breakup of 

Yugoslavia.  

As stated in analytical papers,2 the period after 1990 was marked by a so-called 

three-level transition: transition from a federal republic to an independent state; 

transition from a one-party model to the multi-party political system; and transition 

from self-governing socialism (a planned economy) to a market economy. All of 

these changes influenced the judicial system and attempts to reform it. The war of 

the 1990s, and the overwhelming nationalistic tendencies and patriotism that were a 

side effect of the war, combined with ongoing political changes to create transitional 

processes that, according to legal experts, caused most of the damage on the system 

                                                 
1 Čepulo, D., “Centre and Periphery: European and Croatian Characteristics of Mažuranić’s 
Reforms of Authorities’ Structure and Civil Rights (1873-1880)”, Faculty of Law Zagreb, 
2000, p. 889-920 
2 Uzelac, A., “Reform of Judiciary and its Limitations, the Case of Appointments of 
Presidents of the Courts in the Republic of Croatia – Lessons learned”, Faculty of Law 

Zagreb, 2002, p 289-318) 
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of rule of law and created problems in the judiciary that are still being resolved 

today.   

The first issue since the beginning of the 1990s, was an attempt by the new 

government (very similar to trends noted during periods of the Communist legacy) 

to ensure their own political influence over the judiciary, or to create a partnership in 

which the judiciary would complement the executive branch in ‘cleaning’ the 

political system of the country and implementing strategic - but not public - agendas 

related to privatization and the establishment of a new national state. Sometimes 

forced to do so by events related to war, at the outset the judiciary was pressured to 

‘legalize’ some formerly illegal acts of the state (or state representatives) under the 

guise of popular slogans of overwhelming nationalism. Such trends were reflected in 

court decisions or decisions in judicial appointments, such as the appointment of the 

President of the Supreme Court, Judge Vjekoslav Vidović (who would be relieved 

from duty a year later for formal reasons to cover the fact he was not obeying the 

political dictate in cases related to the war or non-transparent but often cited 

‘national interest’)3.  The re-introduction of military courts, another legacy of the 

Communist regime and a political system over which President Tudjman had almost 

complete power, supports the often-stated opinion that the first period of transition 

created a ‘crisis in the legal system and rule of law’.  

The introduction of presidential decisions with legal force, as well as the fact that 

most judges of Serbian nationality were simply not reappointed (meaning they were 

fired) and were replaced by judges lacking practice and experience, further deepened 

the crisis in the legal system and began the slow road to the dead end of today.  

While the public’s focus was on war-related issues (which lasted until 1998 and the 

Erdut Agreement that led to full control of Croatian state institutions over all 

Croatian territory), property and economic legal issues emerged, creating most of the 

roadblocks to today’s reforms. Property rights issues in the Western Balkan 

countries suffered during all of the historic periods above. The change in political 

systems (during the Communist regime) had the most impact on property rights (as 

on the other fundamental rights of citizens). Nationalization, expropriation and 

confiscation of property were widely observed practices in all the territories of the 

former Yugoslavia during the Communist regime - at the earlier stage as public 

property was converted to state property and later as privatization advanced. These 

upheavals have wreaked havoc on property issues and the exercise of fundamental 

rights by Croatian citizens.  

                                                 
3 Uzelac, A., “Role and Position of Judges in the Republic of Croatia, 1990 -1999”, Faculty 

of Law Zagreb, 1999.  
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Influence of International Integration on Reform of the Judiciary in Croatia  

The fall of the Tudjman regime and the ensuing changes in government moved 

Croatia toward Euro-Atlantic integration and set the goals for overall administrative 

and political reforms of the country. The ‘presidential system’ was changed to 

delegate more executive powers to the government while enhancing the role of the 

parliament in lawmaking. Constitutional changes beginning in 2000, which focused 

on changing the political system, represent an effort to limit political influence over 

the judiciary, tackling the issues that generate such political influence4. These 

constitutional changes include the decision of the Constitutional Court on 5 March 

2000. In case numbers 659/94, 146, 228 and 508/96 and 589/99 related to the Law 

on State Council of Judges, the Constitutional Court stated that: “in the practice of 

implementation of the Law on the State Council of Judges, the SCJ has departed 

from the legitimate expectations of practitioners in the legal field and that by doing 

so the SCJ acted against the purpose for which it was established.” 

Thus the Constitutional Court sorely criticized the conflicting role of the SCJ in 

politicizing the courts and in its lack of overall standards in decision-making. 

Although the coalition government (2000-2003) promised radical changes in 

implementation, reform was slow and ineffective, increasing the number of courts 

and judges without any visible impact on the main problems – case backlog and 

ensuring the independence and integrity of the bench. However, the constitutional 

changes did address the structure of the judiciary by providing a framework for 

differentiation between judicial self-governance, judicial management and judicial 

work in concrete cases (application of the law to concrete cases). The main 

objectives of reform were to guarantee quality and efficiency of the work of the 

courts while protecting the internal and substantive decision-making independence 

of the courts. In this sense, the reforms fell short. 

Constitutional changes by 2000 can be seen in two key laws that were substantially 

changed: the Law on the Courts and the Law on the State Council of Judges. Despite 

this, several issues remain: judges – ethnic Serbs who were fired (or not 

reappointed) during the 1990s were still out of a job and the reforms merely 

legalized the role of newly appointed judges, meaning their behaviour, ethics and 

design and use of parallel judicial power systems were issues not dealt with by the 

changes. Therefore, except for limiting the power of presidents of the court (seen as 

a way to mitigate the chance for political corruption), the reform did not reach many 

                                                 
4 Uzelac, A., “Reform of Judiciary and its Limitations, the Case of Appointments of 
Presidents of the Courts in the Republic of Croatia – Lessons learned”, Faculty of Law 

Zagreb, 2002,  p. 289-318 
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objectives or expectations of the public. And yet, this framework was the basis for 

reforms and changes in the judiciary that will be mandated as part of the EU 

accession process in the years to come. 

European Union - Croatia Relations 

In October 2001, Croatia signed the Stabilisation and Association Agreement (SAA) 

and the EU Commission’s adoption of the country strategy for Croatia related to 

assistance within the CARDS Programme (2002–2006) followed.  

On 21 February 2003, Croatia submitted its application for EU membership and in 

June of 2004, the Council gave a positive response to opening membership talks. 

Accession negotiations should have begun at the beginning of 2005, but were 

postponed because Croatia had not met prerequisite conditions on cooperation with 

the International Criminal Tribunal for the former Yugoslavia (ICTY) - the handover 

of General Ante Gotovina was a primary condition for opening negotiations. Prior to 

the opening of negotiations on 4 October 2005, the activities of civil society as well 

as developments in Romania and Bulgaria had an impact on the conditions for 

negotiation. Due to pressure from a variety of civil society actors, minority rights 

issues, return of refugees and the fight against corruption were added to the existing 

ICTY conditions for EU accession for Croatia. This created a solid framework for 

the participation of civil society in Croatia’s overall reforms brought about by the 

accession process as well as needed reforms related to Chapter 23 on Judiciary and 

Fundamental Rights. This impact was most significant during the 2008–2010 period 

and as negotiations were slow and energy-draining for all actors, in June 2010 the 

Commission announced that negotiations were closed until 2011, with predicted 

accession postponed until 1 July 2013. At the same time, a monitoring mechanism 

was applied until the end of the accession process, but without a clear decision on 

the applicable terms. 

Today, accession negotiations have been concluded and it is anticipated that Croatia 

will sign the Accession Treaty in December 2011 and become a full member of the 

EU on 1 July 2013. 

However, the Commission states in its Opinion on the application for accession to 

the EU by Croatia that it ‘will continue to monitor closely Croatia's fulfillment of all 

the commitments undertaken in the accession negotiations, including those which 

must be achieved before the date of accession, and its continued preparations to 

assume the responsibilities of membership upon accession. Monitoring will focus in 

particular on commitments undertaken by Croatia in the area of the judiciary, the 
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fight against corruption, and fundamental rights, in the area of justice, freedom, and 

security, including border management, as well as in the area of competition policy. 

If issues of concern are identified during the monitoring process and are not 

remedied by Croatia, the Commission will, when necessary, address early warning 

letters to the Croatian authorities and may propose to the Council to take all 

appropriate measures already prior to accession.’ (see Fig. 1.) 

As seen from the overview of the EU Progress Reports on Croatia 2005-2011 related 

to judiciary, they lack consistency, impact and strong integrity measures. Even the 

fight against corruption was one of the conditions for Croatian accession since the 

beginning, and even the judiciary was targeted as one of the most problematic areas 

since the beginning, as the benchmarks within the judiciary were targeting 

efficiency, career advancement and court/case management more than integrity. The 

only measure that was targeting integrity was the adoption of the Code of Conduct 

for the judiciary with measures related to suppression of corruption in 2005. 

However, since 2005 this benchmark has simply vanished from the EU Progress 

Reports. Some other measures, such as reassessments of the penal impunity for 

purposes of transparency, have also vanished from the reports, even though they 

were an issue until 2010, as well as a uniform system for professional evaluation of 

the judicial servants.5 The overview of the report indicates that there is no clear 

strategy on the EU side on what kind of judiciary EU citizens shall have, and of 

course it is one of the issues that need to be reassessed for further enlargement.  

 

 

 

 

                                                 
5 Shaded cells showing lack of continuity 
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Fig. 1. EU Progress Reports on Croatia (Judiciary) 

 2006 2007 2008 2009 2010 

Introduction of competitive, 
objective examination for 
entry into the judicial 
profession 

not fulfilled The Supreme Court adopted 
framework criteria for the 
performance of judges. More 
objective criteria for the 
evaluation of state prosecutors 
were introduced as well as 
improvements in the internal 
supervision of their work 

not mentioned in the Report Improved selection 
procedure whereby 
candidates are ranked by 
points based on various 
criteria. The bar exam has 
also been made more 
practice-oriented. Selection 
procedure for judges and 
prosecutors remains 
deficient, lacking 
transparency and the 
application of uniform, 
objective criteria 

New selection system is in 
the process of being 
established  

Reassessment of the 
provision on penal immunity 
for purposes of transparency 

not fulfilled not fulfilled not fulfilled not fulfilled not mentioned in the Report 

Adoption of Code of Ethics 
for judiciary with provisions 
on corruption  

not fulfilled Supreme Court in December 
2006 adopted a Code of Judicial 
Ethics. A Code of Ethics for 
Prosecutors has not yet been 
adopted 

not mentioned in the Report not mentioned in the Report not mentioned in the Report 

Elimination of suggestion of 
ethnic bias in war crimes 
trials 

not mentioned in 
the Report 

not mentioned in the Report not mentioned in the Report not mentioned in the Report More cases involving Croat 
perpetrators, including 
members of the Croatian 
armed forces, were pursued. 
However, impunity for war 
crimes remains a  problem, 
especially where the victims 
were ethnic Serbs 
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Finalisation of establishment 
of the Judicial Academy 

not fulfilled not fulfilled not fulfilled Judicial Academy remains 
understaffed 

The Judicial Academy has 
become an independent 
institution 

Development of objective, 
uniform system of 
professional evaluation for 
judicial servants 

not mentioned in 
the Report 

not mentioned in the Report The evaluation of the work of 
judges has improved, based 
inter alia on the methodology 
for assessing judges' 
performance adopted in 
September 2007 

not mentioned in the Report not mentioned in the Report 

Discrepancy between case 
backlog and human resources 
on courts 

not fulfilled Limited progress in the 
rationalisation of the court 
network 

Limited progress in the 
rationalisation of the courts 
network 

Some progress in the 
rationalisation of the court 
network 

Some progress in the 
rationalisation of the court 
network 

Average case duration and 
case backlog 

not fulfilled not fulfilled Backlog reduced by around 7% Backlog of cases was 
further reduced by 8.4%. 
But, number of unresolved 
cases older than 3 years 
remains high 

Backlog of cases was 
further reduced by 10%, 
progress in duration 

Putting in place an integrated 
legal aid system 

not mentioned in 
the Report 

not mentioned in the Report not mentioned in the Report not mentioned in the Report not mentioned in the Report 
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RULES AND INSTITUTIONS 

 

1. Anti-Corruption Institutions 

Immediately after the adoption of the National Anti-Corruption Strategy, the Office 

for Suppression of Corruption and Organized Crime (USKOK) was established as a 

special prosecutorial body within the State Prosecutor’s Office for Suppression of 

Corruption. The adoption of the Law on Suppression of Conflict of Interest (2003) 

led to the establishment of the Parliamentary Commission for Deciding on Conflict 

of Interest (2005), whose role was to monitor compliance with the law regarding 

declaration of assets and to render opinions and make recommendations on potential 

conflicts of interest at the request of appointed officials. The establishment of this 

institution was one of the early signs that EU integration requirements were taking a 

leading role in suppressing corruption and invigorating overall reforms in Croatia.  

In 2004-2005, the second anti-corruption strategy was adopted, mostly within the 

framework of the Council of Europe and the PACO IMPACT Project681(again 

covering all of the Western Balkan countries). However, by that time, EU 

integration procedures had somewhat better articulated their anti-corruption 

requirements related to EU accession and, step-by-step, the EU process began to 

supersede the initiatives of the Council of Europe, OSCE or other international 

bodies relevant to Croatia. These various efforts were still coordinated on an 

operational level, thus the same anti-corruption acts and a similar anti-corruption 

institution-building process can be seen in other Western Balkan countries during 

the period 2000-2008. In 2004, HDZ (the ruling party during the period 1990-1999) 

regained power in Croatia. At first, HDZ seemed to be a reformed political party, 

under the new leadership of Ivo Sanader. His famous slogan “joining the EU in fifth 

gear” meant that many parallel changes in legislation and the institutional 

framework were underway - and the plethora of changes was nearly impossible to 

follow.  

By 2006, based on the conditions set out in the EU negotiation agreement, a third 

anti-corruption strategy was adopted. It was more or less a formal paper, to ‘satisfy’ 

the requirements of the fight against corruption in the negotiation agreement. The 

                                                 
6 PACO Impact Project, Council of Europe - project which designed a national and regional 
anti-corruption framework for Croatia. The PACO Impact Project followed up on the 
assessments carried out under the Stability Pact Anti-Corruption Initiative (SPAI) and 
GRECO evaluations and recommendations. 
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adoption of formal, technical measures - or ‘white papers’ with apt titles and no real 

substance - was one of the main characteristics of the period between 2006 and 

2008. However, during this time, institution-building work intensified and capacity-

building projects and the establishment of new institutions began in earnest. At the 

end of 2006, a Parliamentary Committee, the National Council for Monitoring 

Implementation of Anti-Corruption Measures, was established and given the role of 

observing and evaluating the impact of measures adopted in Croatia. The Committee 

did not have a clear mandate, responsibility or authority, so at the outset most 

members did not understand what they were supposed to do at its meetings.  

Immediately after winning a second term as Prime Minister (in autumn 2007), Ivo 

Sanader tried to respond to an overwhelming demand from the public, civil society 

and the EU Commission to see the results of adopted legislation and the impact of 

anti-corruption institutions. The Croatian government established its own 

operational level Committee for Monitoring Implementation of Anti-Corruption 

Measures that, according to the majority of civil society, was largely designed to 

control and limit overall anti-corruption efforts rather than actually observe and 

evaluate the effectiveness of measures or respond to demands. 2008 witnessed the 

brutal assassination of the journalist Ivo Pukanić and the daughter of Zvonimir 

Hodak (the lawyer of ex-General Vladimir Zagorec, who handled his case related to 

abuse of power). The journalist Dušan Miljuš was attacked and beaten and two 

individuals who reported on high-level corruption and organized crime cases, Igor 

Rađenović and Josip Galinac, were also severely beaten in public. As the resulting 

uncertainty of the general public demanded visible actions, the Ministers of Justice 

and the Interior were replaced and new measures were adopted - such as changes to 

the Law on Suppression of Money Laundering and the creation of a new Office for 

the Suppression of Money Laundering within the Ministry of Finance.  

The following period was marked by the beginning of investigations against high-

level politicians, such as the former Minister of Defence Berislav Rončević (later 

Minister of the Interior, now prosecuted). This was followed by the shocking 

resignation, in mid-2009, of Prime Minister Ivo Sanader, who left office suddenly 

without a clear explanation. This crucial resignation, according to public statements 

by the Chief State Prosecutor Mladen Bajić and the Minister of the Interior Tomislav 

Karamarko, untied the hands of investigators and soon after the Deputy President of 

the government, Damir Polančec, and former Prime Minister Ivo Sanader were 

arrested and prosecuted. Based on this new anti-corruption strategy, beginning in 

2008, special anti-corruption bodies were established.  
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Fig. 2.  

 

 

 

 

 

 

 

 

First, special USKOK courts (at county court level) were established in four regions, 

during March 2009. 

The mandate of these USKOK special court departments, created to deal with 

corruption and organized crime, was to promptly rule in cases under the jurisdiction 

of USKOK (the special prosecutorial body for suppression of corruption and 

organized crime). 

 

Fig. 3. USKOK judges 
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Fig. 4. Organizational Chart Office for Suppression of Corruption and Organised Crime 
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Later on in 2009, the last of the special anti-corruption institutions was established, 

PNUSKOK (Police USKOK) - a special police department for the suppression of 

organized crime and corruption. With the establishment of PNUSKOK, the cycle of 

institution-building to combat corruption in Croatia was complete. 

Fig. 5. Organizational chart of PNOSKOK  

 

 

 

 

 

 

 

However, despite EU influence on the process, and owing in part to the unsolved 

issues of previous periods, the establishment of these institutions remains little more 

than a formal response by the Croatian government and other political stakeholders 

to the EU's requirements. The selection of personnel to run the institutions merely 

continued and reinforced the trend of exerting political control over supposedly 

independent systems and continued to engage the same spheres of influence in 

parallel power structures. For example, the 61 USKOK judges appointed at four 

county courts included the Split County judge Slavko Lozina, whose controversial 

decisions7 in several cases had shocked the Croatian public since the 1990s. When 

asked about this appointment by journalists, the Minister of Justice did not have any 

comment. 

Although the day-to-day arrests gave the impression that the newly established anti-

corruption institutions do work and that the establishment of the new institutions is 

finally showing results, in fact the crimes and proceedings had nothing to do with 

their establishment. The crimes and proceedings against high -evel politicians for 

crimes related to abuse of office could even have been launched in the early years of 

                                                 
7 Some of the controversial decisions, according to the Croatian press, include a decision in a 
customs bribery case, where judge Lozina ruled that giving a bribe to customs officers 
cannot be considered as a felony because this sort of practice is considered a traditional 
custom in these parts (see below). 
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the 21st Century (since 2001). The new institution setting and legal framework did 

not have anything to do with it. Neither the PNUSKOK (Police USKOK) nor some 

other legal instruments provided this opportunity, it was a simple fact that Ivo 

Sanader, after allowing the prosecution of lower-level officials, resigned. The 

political infightings within the ruling party (HDZ) combined with EU pressure have 

lead to other arrests, investigations and finally the arrest of Ivo Sanader. 

 

2. Immunities 

Within the current system of political control over the judiciary, immunity is not a 

great obstacle to prosecution. It represents a formal obstacle to prosecution rather 

than a real roadblock to justice. In all high-level cases in Croatia, prior to the 

investigation there is always the issue of the political will to prosecute. This was 

partly supported by the statements of the Chief State Prosecutor and Minister of the 

Interior, who likened the resignation of Ivo Sanader to having their ‘hands untied’. 

These various parallel structures of power are in fact quite simple - all ministerial 

and key positions in justice (including the Chief State Prosecutor) depend on a 

parliamentary majority. As the government (meaning the Prime Minister) has a 

majority in the parliament, and parliament is not much more than a voting machine, 

the Prime Minister can in fact significantly influence the decision on who will be 

investigated (or not) and who will be prosecuted. This was confirmed in several 

cases, especially those of Berislav Rončević and Damir Polančec, where the police, 

prior to their final actions, consulted representatives of the government to decide 

whether to proceed. Once the political will exists, the lifting of immunity is just a 

formal procedure that can be promptly handled.  

Berislav Rončević, ex-Minister of Defence and Minister of the Interior was the 

leading person in buying army trucks (Iveco) in 2004. However as some of the 

officers from the Ministry of Defence reported to the President of Croatia that there 

were some irregularities, there have been several attempts to investigate the case 

since 2006. Originally, the first investigation in this case was requested by the then 

President of Croatia Stjepan Mesić. However, there was not a single move on the 

prosecution side until Prime Minister Sanader stepped down (in July 2009). During 

the Sanader period, based on a request from the opposition, the Parliamentary 

Committee was established for the case (in January 2009). However, the Committee 

was established with the majority of members from the majority group in the 

Parliament (i.e. HDZ). The conclusion of the Parliamentary investigation was ‘that 

there were no crimes committed in the ”Trucks Case”, and that those who have 

distributed the information about the procurement procedure shall be prosecuted’. 

After the fall of Ivo Sanader, the ex-minister Rončević was prosecuted (in October 
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2009) and sentenced for four years in prison8 (2011), with no limitation by the 

Parliament – immunity was lifted. 

Similar to the Rončević case, the case of Damir Polančec was never properly 

investigated during the Sanader era. Only after the fall of Ivo Sanader, did the 

prosecution start in several cases (in November 2009). Lifting of immunity was not 

a problem as Damir Polančec had resigned prior to the investigation. However, 

several incidents happened during the investigation of deputy Prime Minister Damir 

Polančec. On May 30 2011, Polančec sent an open letter, just before the session of 

the VNS (National Security Council), admitting that during the whole time he was 

deputy Prime Minister, there were consultations of the police department with 

government officials related to the cases of Rončević, Sanader and his case 

(Podravka) actually stating that the police was asking “how far they can go in 

investigations”. He also informed the public that Prime Minister Jadranka Kosor, as 

well as other officials from HDZ, were “advised” by Minister Tomislav Karamarko 

to “launch” a campaign of anonymous criminal reports against opposition leaders (as 

a basis for investigations for the police department). Although the President of the 

Republic has asked the VNS to discuss such allegations, a real independent 

investigation was never launched on this case.  

In fact, since 2000 the lifting of has never been a problem in a single case in Croatia. 

As most prosecuted cases so far show, the main problem in criminal proceedings is 

the initiation of an investigation by the prosecutors or police department. No 

prosecution had been initiated if the suspect was protected by a political majority. 

As with the cases described earlier, Ivo Sanader was prosecuted only after he lost 

political support in his party (HDZ). At the same time, ministers that were most 

often attacked by the media for corruption (Minister of Health Milinović, Minister of 

Transport Kalmeta and Minister of the Interior Karamarko) were never affected by 

any of the investigations. The power of the Prime Minister relies upon the support of 

these three ministers and therefore the investigations will simply not happen until 

they lose political power and the so-called party protection.  

According to the law, Members of Parliament cannot be criminally prosecuted, 

imprisoned or punished for opinions shared within the Parliament. Members of 

Parliament can also not be imprisoned or the target of a criminal procedure without 

approval of the Croatian Parliament (except if caught in a criminal act for which the 

prescribed sentence is longer than five years, in which case the President of the 

Croatian Parliament has to be immediately notified). In any case, the procedure is a 

formality, as willingness to pursue prosecution is usually agreed upon beforehand. 

                                                 
8 BBC News Europe, “Ex-minister Berislav Roncevic jailed in Croatia”, 6 December 2010 
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Similarly, the President of the Republic cannot be imprisoned or be the target of a 

criminal procedure without the approval of the Constitutional Court (except if 

caught in a criminal act for which the prescribed sentence is longer than five years, 

in which case the President of the Constitutional Court has to be immediately 

notified).  

Judges of the Constitutional Court are subject to the same kind of immunity as 

Members of Parliament. It is forbidden to start a criminal procedure against a judge 

without prior approval by the State Judicial Council (based on the concept of self-

governance of the judiciary). A judge can be held in custody without the approval of 

the State Judicial Council only if caught in a criminal act for which the prescribed 

sentence is longer than five years, in which case the President of the State Judicial 

Council has to be informed immediately.  

 

3. Declaration of Assets/Interests 

In principle, there are separate declarations of assets for each branch of the 

government (legislative, executive, judicial) and three different institutions that are 

supposed to verify the declarations. The legislative branch and all public officials 

(elected individuals and those appointed by the government and the Parliament) are 

covered by the Law on Suppression of Conflict of Interest. The respective body in 

charge of implementing the law is the Parliamentary Commission for Deciding on 

Conflict of Interest (referred to from now on as the Commission). The officials are 

obliged to submit a declaration of assets at the beginning of their mandate (within 30 

days) as well as at the end of their mandate, or within 30 days of any significant 

change of property. Declarations of assets for state officials are public and available 

on the Commission’s web page.  

The Law on Suppression of Conflict of Interest has been changed four times since it 

was first adopted in 2003. Most of the changes over the past eight years have aimed 

to enhance the system of sanctioning and imposing disciplinary actions on public 

officials who falsely report property assets. However, despite changes at the 

beginning of 2011, the Law on Suppression of Conflict of Interest continues to focus 

on the property of officials rather than on their interests, which has proven to be a 

problem when detecting and suppressing conflict of interest. Recent changes have 

not addressed the burning issues related to more complex corruption-like behavior, 

such as trade in influence and formation of interest-based informal clusters - nor do 

the changes to the Law address the issue of state capture by conflicting interests. 
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Even a simple analysis of the text of the Law has raised several concerns, as 

expressed by civil society actors in Croatia. In the new version of the Law, CSOs 

and interested members of the public have lost the right to initiate a procedure 

before the Commission to address perceived conflicts of interest, and the 

Commission is no longer obliged to respond to the interested party (this is regulated 

by administrative law in Croatia, which grants every citizen the right to initiate a 

procedure and obliges the authority to respond to every request). Under the new law, 

the Commission can but does not have to initiate a procedure upon the request of an 

interested party. In all of the anti-corruption laws implemented so far (Freedom of 

Access to Information Act being the best example), any situation in which the law 

says an agent of government “can but does not have to” in practice means “will not“.  

A second challenge in implementing the new Law on Suppression of Conflict of 

Interest is the procedure for appointing members of the Commission tasked with 

deciding on conflict of interest cases. Most of the stakeholders are Members of 

Parliament, representing the majority as well as the opposition, with some outsiders 

who are appointed by the Parliament upon recommendation of the government 

(which itself has a majority in the Parliament). This process allows the government 

to choose so-called independent experts to be appointed to the Commission, and 

therefore to control the decision-making process, as has been the case to date. 

Therefore, it is expected that procedures before the Commission will be used solely 

for the purposes of political battles and will be directed by the government and its 

parliamentary majority. Croatia, as well as other Western Balkan countries, has a 

poor record of parliamentary oversight of the work of the government, and in 

practice has proven so far that the Parliament acts solely as a voting machine 

without any authentic willingness to question the work of the government. 

Changes in the Law have not followed the recommendations of the Council of 

Europe and there is no clear differentiation between potential, apparent and actual 

conflict of interest. The Law does not address the issues of both material and non-

material advantages, which again leaves many situations unregulated. It focuses 

solely on property and not conflict of interest – which means that in practice many 

cases are not covered by the law. When this shortcoming is combined with the fact 

that the body deciding on conflict of interest cases is controlled by the political 

majority, without any obligation to initiate a procedure upon the request of 

independent institutions and civil society, the resulting impression is that there are 

simply too many loopholes in the Law that can - and will - be used by those in 

power.  

Even though there were some changes to the part of the legal text covering 

sanctions, these changes did not alter anything in terms of the principles of the Law. 

For example, there is still no obligation to annul any legal acts or documents that 
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were adopted or decided as the result of a conflict of interest situation, even if this is 

proven. Such an obligation exists only in the field of public procurement, but it is 

more closely linked to the design of a new Public Procurement Law than to the Law 

on Suppression of Conflict of Interest itself. Overall, there is still a lack of adequate 

measures in the Law to protect the public interest or delineate payment of damages 

when the public interest has been violated. For example, appointment, employment 

and career advancement procedures are out of reach of the Law, thus high-ranking 

officials can easily abuse the system to design networks and capture mechanisms 

that will serve their private or sometimes political party interests.  

The most significant weakness in the sanctions provided by the Law is that sanctions 

(only administrative ones) can be imposed on the false disclosure of assets, but not 

on the false disclosure of interests. This anomaly undermines the very purpose of the 

law. There is no sanction for potential non-material advantages derived by the 

official, which in practice and in fact leaves the notion of conflict of interest outside 

the scope of the Law. 

Sanctions can be imposed for non-disclosure or false disclosure related to property, 

fees, acceptance of gifts, membership in supervisory boards of profit companies, 

limitations on participation in public procurement procedures and the obligation to 

declare sources of income. These sanctions can include: 

A warning; suspension of part of salary (total amount ranging from approximately 

300 to 5,500 EUR) for a maximum period of one year; and public disclosure of the 

opinion of the Commission on the situation. 

These measures existed before - only the amounts related to salary have changed. 

And such measures have proven to be insufficient to prevent any kind of conflict of 

interest, and all of those who have been sanctioned are still in their offices (unless 

criminal charges on other issues were brought against them). Furthermore, the 

amount of the penalty is minor in comparison to the potential for private gain, and 

sanctions are not linked to the size of the private gain. 

Only in cases where an official refuses to implement the decision of the Commission 

related to the declaration of property, the Commission can make a ‘proposal or 

suggestion’ to the relevant body to remove the official from office - but there 

haven’t been any proceedings so far since the last changes of the Law. However, the 

Law stipulates that the relevant body is not obliged to follow this suggestion, which 

is one more dead end in the Law’s attempt to sanction abuse and violations. It is also 

important to emphasize that the Commission can reach such a verdict only in a 

situation related to disclosure of property and notably not in situations of conflict of 

interest. On the other hand, if hypothetically an official is an important member of 
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the ruling party, the Commission does not have to initiate any kind of procedure 

against the official, as CSOs and other relevant independent institutions cannot send 

a request to require the initiation of an investigation or decision. The other option in 

a similar situation is for the Commission to request the official to resign, which, in 

the context of poor ethics and non-existent codes of conduct, is a rather optimistic 

and unrealistic option. And again, this measure can only be imposed when an 

official fails to respect the decision of the Commission related to property -  it does 

not apply to other conflict of interest situations.  

The Law on Suppression of Conflict of Interest is still focused on property and not 

on conflict of interest, and at the same time, so-called soft measures are only tools 

that the Commission has at its disposal. The issue of conflict of interest is 

marginalized in the Law along with sanctions for such conduct – they exist but are 

minor and insufficient. 

Declarations of assets within the judicial branch are covered by several laws. 

Officers of the court (judges only) are covered by the Law on the Courts as well as 

Law on the State Judicial Council9. As with all state officials, judges are obliged to 

declare their assets to the State Judicial Council (mostly property) at the beginning 

of their mandate. All changes have to be declared in the same year within which the 

change has occurred. The declarations are not public (they may be public upon 

request) and there is no agency or mechanism to verify the declarations (the Council 

is supposed to verify it, but the question is how, as the Council is not an agency). 

For breaching the law, the State Judicial Council may apply the following sanctions: 

• a reprimand; 

• a fine of up to one-third of the salary received in the previous month, for a 

maximum of six months; 

• dismissal from office (only in extreme cases and not related to declaration of 

assets but rather the behaviour of the judge). 

Public prosecutors are covered by the Law on the State Prosecutorial Council10. 

Similar to judges, they are obliged to declare assets to the State Prosecutorial 

Council, which is obliged to verify them. The declarations are not published, but can 

be requested based on the Freedom of Access to Information Act. Sanctions are also 

similar to those for judges: 

                                                 
9 Croatian Parliament, Decision. A proclamation of the State Judicial Council, 2010 
10 Croatian Parliament, Decision. A proclamation of the act on amendments of the State 

Attorney’s Office, 2010 
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• a reprimand; 

• a fine of up to one-third of the salary received in the previous month, for a 

maximum of six months; 

• a delay in promotion of up to three years; 

• dismissal from office (in extreme cases). 

So far, there have been no sanctions related to declaration of assets in the judiciary, 

and therefore there were no constitutional challenges to the acts or decisions. 

 

4. Confiscation  

Today, confiscation of property is exclusively linked to criminal acts and not to 

disciplinary measures related to political or judicial integrity, or any other. This 

leaves illicit monetary gain through corruption highly unregulated and fails to create 

functional incentives to promote judicial and political integrity. 

The Croatian Penal Code describes confiscation of properties linked to criminal acts. 

This has been extended under the Council of Europe framework to cover cases of 

organized crime and corruption where USKOK can file a request to confiscate 

properties of the accused in a criminal procedure, if the accused cannot prove legal 

entitlement to his/her property (article 82 of the Criminal Code). However, 

USKOK’s right to request confiscation has only been modestly applied to date. 

According to public sources, in 2010-2011 the total value of confiscated property 

was 4.4 million euro and frozen property was approximately 5.86 million euro.  

It is important to realize that the Croatian state went through three periods of formal 

‘confiscation’11 of property. The first major confiscation of property came during 

World War II, when the Independent State of Croatia confiscated most of the 

property of citizens who were not ethnically Croatian (i.e. Jews, Serbs and other 

minorities) as well as those who were seen at the time as enemies of the regime. 

When the Independent State of Croatia was replaced by the Communist regime, a 

second cycle of confiscations occurred, mostly during the first two decades of the 

regime. Even though there were laws passed to annul the decisions of the 

Independent State of Croatia, the Communists never fully implemented the laws and 

property of a significant size would be confiscated immediately after being returned 

to the owner.  

                                                 
11 The term may be different in different periods, however in fact it meant the same, the 
deposition of the property based on the ethnic or political or other criteria. 
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A two-way process was also seen at the beginning of the 1990s. On one hand, there 

was intense pressure by the general public and policy stakeholders as well as the 

international community to return or compensate victims whose property was taken 

under the Communist regime. At the same time, the majority of property owned by 

the Serb minority (Serbs that left Croatia during the war) was confiscated, or 

dispossessed due to war-related issues. Such chaos was combined with a 

transformation from the so-called 'social ownership' to the right of private ownership 

of property for those using it; again, minorities did not have rights equal to those of 

Croatian heritage. An even more complicated problem arose during the separation of 

Croatia from Yugoslavia, which resulted in thousands of property cases when 

companies whose origin was in another Yugoslav Republic filed claims on their 

property. If the laws on conversion of social ownership to state property were 

applied without discrimination, all companies would own the property that was 

assigned to them during the Communist regime. In all of the above instances, 

expectation was pushed on the judiciary to rule in favor of the ‘Croatian national 

interest’. 

The establishment of a new national state did not necessarily improve to situation of 

the judiciary. The legalization of formerly illegal acts related to privatization and 

property issues, as well as the creation of parallel economic, political, and power 

systems that subsequently have captured the Croatian political and justice sectors, 

have led to almost annual changes to the Minister of Justice, Supreme Court judges 

and presidents of the courts. Most experts agree that one of the main mechanisms of 

political control over the judiciary was the cooptation of appointment and career 

advancement procedures, especially appointments of the President of each court, 

such that, during much of the 1990s, a de facto conflict of interest affected all 

powers in the court, both judicial and managerial.  

 

5. The Judicial System 

The State Judicial Council (SJC) and State Prosecutors Council (SPC) follow the 

same organizational structure. The SJC consists of 11 members, 7 judges 

(municipal, County and Supreme Court - two members each + one judge from a 

specialized court), two Members of Parliament and two professors of law from 

universities (each branch elects its own members).  

 

The SJC's competences are: 
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• Appointment of judges; 

• ;Appointment and dismissal of court presidents; 

• Transfer of judges; 

• Execution of disciplinary proceedings and deciding on disciplinary 

responsibility of judges; 

• Deciding on the dismissal of judges; 

• Participation in education and training of judges and judicial officers; 

• Carrying out procedures for registration of candidates to the State School for 

Judicial Officials and procedures for taking the final exam; 

• Adoption of methodology for evaluation of judges; 

• Keeping personal records of judges; 

• Management and control of assets of judges; 

The structure of the SPC is very similar to that of the SJC. It consists of 11 

members, three representatives of the municipal prosecutors, 2 county and 2 state 

prosecutors (a total 7 members form the branch), two Members of Parliament and 2 

professors of law each elected from its branch.  

The main roles of the SPC are: 

• Appointment and dismissal of deputy public prosecutors; 

• Appointment and removal of county and municipal prosecutors; 

• Execution of proceedings and deciding on disciplinary responsibility of 

deputy public prosecutors; 

• Transfer of deputy public prosecutors; 

• Holding elections for members of the Council from among deputy public 

prosecutors; 

• Participation in education and training of public prosecutors, deputy public 

prosecutor and the officers; 

• Deciding on objections to assessments; 

• Carrying out procedures for registration of candidates to the State School for 

Judicial Officials and procedures of taking the final exam; 

• Deciding on objection to the final assessment of candidates at the State 

School for Judicial Officials; 

• Maintain a register of public prosecutors and deputies; 

• Management and control of assets of public prosecutors and deputy public 

prosecutors; 

• Perform other duties in accordance with law. 
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The shortage of positive developments in the judiciary also led, by 1999, to a court 

backlog of about 1.3 million cases, causing the US Department of State Report for 

1999 to note that one of the main problems in Croatia is the denial of a fair trial ‘due 

to political influence ... and the court system suffers from such a severe backlog of 

cases, that the right of citizens to address their cases in court is impaired seriously. 

Cases of interest to the ruling party are processed expeditiously, while others 

languish in court, further calling into question the independence of Judiciary. The 

courts sometimes deny citizens fair trials. The government at times infringed in 

citizens’ privacy rights’12. Therefore, it may be concluded that the first decade of 

post-war transition was one of the worst times since World War II for the Croatian 

judiciary.  

The main influence of the EU in reforming the judiciary in Croatia resulted in a 

cycle of institution-building, leaving behind organizational structures, changing 

appointment and career advancement, and creating self-governing systems. These 

structures and systems are different than those that existed before, but are not truly 

reformed. As stated in the last EU Progress Report for Croatia (2011):  

“There has been good progress as regards the independence of the Judiciary … 

According to the new Constitutional provisions, the State Judicial Council (SJC) in 

future will be comprised of 11 members, 7 judges to be elected by peers, 2 law 

professors, and two members of Parliament. Similar arrangements will apply to the 

State Prosecutorial Council (SPC). Other provisions further reduce the risk of 

political interference in the Judiciary: SJC will now, rather than Ministry of Justice, 

appoint the presidents of the courts. The President of the Supreme Court will have 

greater control over court management and a five-year probation period for judges 

is abolished. However, shortcomings remain in the functioning of both the SJC and 

the SPC. Overall, it is important that these bodies demonstrate independence and 

accountability, especially when performing their key functions in the area of 

appointments, discipline and career management, so that effective self-regulation of 

the judicial profession is assured.  

Progress was also made towards the introduction of uniform, transparent, objective 

and nationally applicable criteria for the appointment of judges and prosecutors. A 

completely new selection system is in the process of being established based on a 

school for judicial officials under the Judicial Academy (JA). From October 2010, 

candidates for judge and prosecutor positions will need to pass a competitive entry 

exam to the school for judicial officials, followed by a 2-year initial training and a 

final exam. For appointments in the meantime, a revised selection procedure was 

                                                 
12 US Department of State, “Croatia Country Report on Human Rights Practices for 1999”,  
25 February 2000 
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introduced. Implementing regulations introducing improved selection criteria were 

also adopted, including written and oral exams to be conducted by the SJC.  

However, both selection systems remain to be tested in practice. There is no track 

record of practice based on the revised criteria. Criteria for assessing the oral exam 

are vague, and it is not clear how these will be applied in practice. Further 

implementing rules are required. The SJC does not have sufficient capacity to carry 

out its new tasks, although the new legislation will exonerate members of 50% of 

their normal work and stronger support services for the SJC will be established. 

Careful management of the two selection procedures (SJC and JA) will be required 

not least as these are expected to run in parallel until January 2013.  

Some progress has been made as regards the impartiality of the Judiciary. The SJC 

has adopted more transparent methodology for the local Judicial Councils to 

evaluate judges for the purpose of promotion. The State Judicial Council conducted 

14 disciplinary proceedings in 2009. However, 5 of these were not admissible 

because they were launched by acting rather than permanent presidents of the 

courts, and 6 are still pending. Disciplinary proceedings have resulted only in one 

fine, one acquittal and one judge resigning after the procedure was launched. No 

disciplinary proceedings were conducted by the SPC in 2009. Disciplinary 

proceedings against attorneys and judges continue to lack transparency. Further 

improvements are needed to ensure the accuracy of declarations of assets by judges 

and prosecutors is systematically checked. 

Good progress has been made as regards professionalism and competence of the 

Judiciary. The Judicial Academy has become an independent institution from the 

MoJ, with its own budget and increased staffing. Permanent premises have now been 

made available to the JA and are in the process of renovation. In the meantime, 

alternative, improved accommodation has been made available, also to the SJC and 

SPC. Professional training programs have continued, including initial training and 

covering matters of EU law. Implementing legislation necessary to set up school for 

judicial officials was adopted. More generally, improved publication and access to 

court decisions is called for in view of the development of case law and in the 

interest of public dissemination.” 

Change without reform 

In understanding how changes mandated by EU accession progress and delineated in 

the Final Progress Report for Croatia, have altered the system without reforming it, 

it is necessary to go back to the beginning of this text. The reappointment of judges 

in 1993, based on ethnic and political criteria, devastated the Croatian judicial 

system. Although the system has been changed (according to the latest Progress 
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Report), the same people appointed in the 1990s remain in their positions, including 

those who participated in the illicit parallel power structures of that period. It is 

crucial to note that the first serious reform of the judiciary (2001) was based on 

separation of powers (self-governance versus governance of the judicial system). 

This came out of a decision by the Constitutional Court after it identified that the 

SJC had acted inappropriately – ‘In practice of implementation of the Law on the 

State Council of Judges, the SCJ went far from legitimate expectations of the 

practitioners in the legal field and by doing so the SCJ acted against its purpose and 

the basis for its establishment.’  Thus the first reform tried to separate powers within 

the judiciary and establish control mechanisms over the SJC.  

The latest reforms in the organizational structure and jurisdiction of the Judicial 

Council are in fact very similar to those of the 1990s, a period remembered as the 

‘dark ages’ of the judiciary in Croatia. Members of the judiciary are chosen by 

peers, and many of these peers enjoying the highest levels of power in the judiciary 

were appointed during the dark ages of the 1990s. Therefore, reform driven by 

elements from a problematic past may prove to be far different than what the general 

public expects. One remnant of the judiciary in the 1990s was that presidents of the 

courts were elected by the SJC (although the role of the president is managerial and 

not self-governance); this was re-instituted as part of the latest changes. 

Transparency and accountability measures to govern the work of the SJC and its 

members are not in place; they were similarly missing in the 1990s. And as the EU 

Progress Report indicates, many things set down on paper remain to be seen and 

judged in practice.  

In addition, one of the first recommendations in Croatia's  2005 EU Progress Report 

was never fulfilled. It is still forbidden to start a criminal procedure against a judge 

without prior approval of the SJC. A judge can be held in custody without the 

approval of the SJC only if the transgression is a criminal act for which the sentence 

is in excess of five years, in which case the President of the State Judicial Council 

has to be informed. 

Courts` structure and numbers 

In other aspects of the Progress Report, some positive trends can be observed. For 

example, the overall number of judges has increased significantly since 1999. In 

1999, the structure and number of courts was the following13: 

 

                                                 
13 Uzelac,  A., “Role and Position of Judges in the Republic of Croatia, 1990 -1999”, Faculty 

of Law Zagreb, 1999 
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Fig. 6 Number of courts and judges in 1999 

Court Number of 
courts 

Number of 
judges 

Supreme court 1 27 

Administrative court 1 26 

County courts 17 313 

Municipal courts 99 808 

High trade (market) court 1 19 

Market (commercial) courts 8 101 

Total 127 1,294 

In 2005, according to the EU Commission's Progress Report, there were a total of 

1,907 judges, 234 trainees, 451 advisors and 6,000 court clerks. By 2010, these 

statistics have vanished from the Progress Report, even though they could be 

valuable indicators of trends in the judiciary. 

According to publicly available documents, the total number of judges as of 31 

December 2009 was 1,886, which represents a decrease in comparison to 2005, but 

is still substantially above the 1999 figure. 

PSD research in 2011 (based on publicly available data) shows the structure and 

number of courts and judges as the following: 

Fig. 7. Number of courts and judges in 2011 

Court Number of courts Number of judges 
Supreme court 1 42 

Administrative court 1 33 

County court 15 N/A 

Municipal court 67 (as of 31.12.2009) N/A 

High commercial court 1 31 

Commercial court 7 N/A 

Total 138 N/A 

The decreasing trend in the number of courts and judges in Croatia (since 2005) is 

visible, but the numbers are still larger than in 1999. What it means is hard to say, as 

there is a critical lack of comparable statistical data and accurate publicly available 

data to effectively gauge or understand these overall trends.  
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Case backlog 

According to the Croatian government (quoted in the EU Progress Report), the 

backlog of court cases has significantly decreased. In 1999, the total number of 

backlogged cases was around 1.3 million. By 2005, the backlog had increased to 

1.64 million cases. However, in the latest Progress Report (for 2010), the backlog of 

cases has decreased to 796,000. Although the Report indicates a significant 

improvement in case backlog, the lack of standardized statistics to separate out cases 

by type, court, and other factors, makes it hard to use the data to compare and 

monitor progress.  

5.1. Appointment of key positions in the judiciary 

Until the latest legislation is applied and tested, the appointment of judges has 

remained more or less the same over the years. Members of the Croatian 

Constitutional Court are elected by the Croatian Parliament from a roster of 

distinguished jurists - especially judges, state attorneys, lawyers and law professors - 

and enjoy a mandate of eight years. 

The President of the Supreme Court is elected by the Croatian Parliament for a 

period of four years, based on the recommendation of the President with the prior 

opinion of the General Assembly of the Supreme Court and the responsible 

committee within the Croatian Parliament. 

The State Attorney is elected, for a mandate of four years, by the Croatian 

Parliament, based on the proposal of the Croatian Government stemming from the 

opinion of the responsible committee within the Croatian Parliament. 

5.2. Judicial accountability 

Judges have immunities, while prosecutors do not. By law, it is forbidden to start a 

criminal procedure against a judge without prior approval of the State Judicial 

Council (SJC). Judge can be held in custody without approval of the SJC only if 

caught in doing a criminal act for which a prescribed prison sentence is longer than 5 

years, in which case the President of the State Judicial Council has to be informed. 

Procedures related to administrative and disciplinary liability are the jurisdiction of 

the SJC. There are no statistics available on the decisions of the Council in previous 

years, however. In 2011, according to decisions of the State Judicial Council, 1 

judge was dismissed from duty, 5 judges were temporary dismissed (while other 

procedures are taking place), 6 judges were sanctioned by one-third of their salary 

for a period of 6 months, and in one case a reprimand was issued. 1 judge was 

acquitted.  
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Although by numbers it looks like there has been an improvement in the 

development of the self-governing system within the judiciary, the public still 

perceives the judiciary as not being independent, highly influenced by politics and in 

fact controlled by the ruling party. The codes of conduct have been developed within 

the associations, but the indicators in the last three years show stagnation or 

worsening trends. In particular, the 2011 Index of Economic Freedom shows a 

worsening trend in the area of corruption, highlighting the judiciary as one of the 

most important problems15, indicating a drop of 3 points compared to the year 

before. The latest verdict, ruled by the “famous” judge Lozina (a USKOK judge), 

clearly shows te weaknesses of the judiciary despite the efforts in the reforms. In the 

verdict on the case related to continuous bribery of  customs officers by the trade 

companies (small bribes each time they approached the customs service), Judge 

Lozina stated:  

“Giving a reward to someone for a quality and timely work done is NOT a crime, it 

is common in these regions to give reward, a symbolic sum of money or some gift  to 

individuals who have provided certain services to the client, and it shall be treated 

as a gift and not a criminal act  of receiving or giving bribes according to the article 

347 and 348 of the Criminal Code.”  

Such rulings are still common in many areas of the Croatian judiciary, yet we are 

still not in a position to scrutinize such rulings in public, as the Association of the 

Croatian Judges perceive such attempts as “attacks on the independence of the 

judiciary”. 

The Association of Judges and Association of Prosecutors were introduced in the 

1990s within the so-called 'democratization framework' and international assistance 

programmess. Both organizations tend to protect the professional rights of the 

judges and prosecutors. Although many of the projects have aimed at motivating the 

associations for an active participation in policy-making and implementation, 

because the fight against corruption has been tasked to the state, both associations 

have stayed on the margin of these events. The Association of Judges has developed 

a Code of Conduct for its members, but it remains unclear how the code has been 

enforced, if at all. On the other hand, there is almost no public data on the activity of 

the Association of the Prosecutors, except that in variety of the official meetings 

they have been listed as “non present”. The biggest problem since the 1990s has 

been that there is no clear vision what such associations should do and what their 

role is. It is difficult for judges and prosecutors to lead such an organization if it is 

seen as a “challenge” to the bosses in these branches. On the other hand, the 

tendency of politicians to control such associations have often resulted in the 

                                                 
15 2011 Index of Economic Freedom, “Croatia”, The Heritage Foundation, 2011 
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election of the “politically declared judges” as heads of such associations. Therefore, 

aside from adopting the weak code of conduct, the associations have no significant 

role in the overall reforms of the judiciary. It is left to the EU accession process to 

resolve most of the burning issues. 

5.3. Freedom of media 

Any integrity or anti-corruption policy relies on two basic principles: freedom of 

access to information and the ability to distribute relevant information to the general 

public. Neither of these principles is working in Croatia. Freedom of Access to 

Information is limited to approximately 50% of the overall requests16. On the other 

hand, cases such as FIMI media, where the advertising budgets of the state 

companies were concentrated in one advertising company that was able to 

“blackmail” the TV and print media, or in fact deciding what kind of information 

shall be published and what shall not be published, in combination with political 

control over the public media, have seriously hampered the fair distribution of 

information in society. Large budgets - state companies as well as ministries are 

spending over hundred million EUR each year on advertisement (especially during 

election time) - have enabled small circles of political power to completely control 

the media space. Such a situation is reflected in politics, the economy but also in the 

judiciary. If there are untouchable politicians, there are also untouchable judges for 

journalists, as well as problems (return, minority issues, corruption related to some 

officials, etc). The Freedom House Index17 shows a worsening trend in freedom of 

media since 2008, and the EU Commission has mentioned it in its Progress Report 

on several occasions. However, the Commission has limited its comments on cases 

of investigations into the attacks on journalists and the organizational and legal 

framework of Croatian TV, which in fact has more to do with common market 

issues than the freedom of media per se. There are no clear standards for the 

freedom of media, and it is sometimes left to the bravery of the EU evaluators to 

mention it within Chapter 23. However, it is necessary to develop the tools 

(benchmarks) in this sector if we want to see sustainable reforms in the judiciary, 

political integrity or democracy as such. In Croatia in last 15 years, 42 journalists 

have been attacked and numerous journalists were threatened - two of them killed 

and one severally beaten. Dozens of journalists at the Croatian National TV were 

fired, or blocked in their attempts to inform the public about relevant issues; 420 

people were fired just in the last two years. The private media are owned by 

untransparent money, which is allegedly money from Croatian politicians. 

                                                 
16 GONG and PSD (NGOs that deal with governance issues in Croatia) have done variety of 
tests of the Freedom of Access to information. Respect of the law is arround 50% by both 
researches. 
17 Freedom House, “Freedom of the Press 2010 Survey Release”, 2010 
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Therefore, the obligation to properly inform the public for journalists is everything 

but reality at present. 

The FIMI media case revealed a closed circle of interests and power. Politicians will 

control the media through the advertising budgets of all state companies through one 

advertising agency that will dictate the news. Aside from media control, part of that 

money had to be given back in cash and sent to the political party (ruling party 

HDZ). At the same time, PSD research18 has indicated that approximately 60% of 

the contracts on the state level (ministries and national government) and 40% of the 

contracts at municipal level can be tied to some kind of conflict of interest (most 

often it is related to political affiliations and financing of the political parties). 

Although PSD has made several attempts to inform the public about the findings 

since 2005 (PSD published 4 reports on public procurement), media control 

(described earlier) has significantly limited the audience. That is why public 

pressure has been lacking in such situations and that is why the overall reforms are 

slow and inefficient in terms of suppressing corruption. 

Buying favours by EU companies was not reported except in the case of the HYPO 

bank, when a Bayern governor visited Ivo Sanader and asked for a favour in the case 

of the purchase the HYPO bank in Croatia. There were no other reports on such 

behaviour.  

5.4. Reappointment of judges and prosecutors 

As stated at the beginning of this report, the main causes of today’s problems in the 

judiciary can be traced back to historic events over the last 20 years in Croatia, in 

combination with events that previously occurred - during and post-World War II 

and during the Communist Regime (jointly covering the period 1945–1990). During 

the early 1990s, judges were reappointed based on the criteria of nationality and this 

has not been altered or resolved since, although a majority of judges of Serb 

nationality previously serving in courts still reside within the territory of Croatia. 

The judges that were appointed in the 1990s as part of a purely political attempt to 

control the judiciary still remain in their positions. Therefore, the parallel systems of 

power they designed still remain, despite significant attempts to reform the judiciary 

by both the EU Commission and the Croatian government. EU accession 

interventions have actually never identified, questioned, or tackled this issue, partly 

because the intensive process of negotiations started in 2005 (years after the original 

                                                 
18 BACCI, Balkan Anti-Corruption Civic Initiative – research on conflict of interest in 
Croatia, Bosnia and Herzegovina and Serbia (2009 -2011), EU funded project, implemented 
by PSD 
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events) and partly because there was no similar experience within the EU member 

states - and therefore no one identified this as a problem.  

 

 

THE EU INFLUENCE 

 

The EU influence is increasing as the date of accession gets closer, however it is 

visible that after 6 years of negotiations, both sides are tired and that they are 

looking for shortcuts wherever possible. Justice and anti-corruption were high on the 

EU agenda during the accession period, and still are. It is expected that this 

influence will significantly diminish after accession. Croatia has an unclear 

monitoring mechanism that opens a variety of options for the EU in case things get 

worse after the signing of the accession agreement. However, a lack of pre-

assessments and the lack of consistency in the evaluations and benchmarks, leaving 

judicial integrity issues and freedom of media almost off the agenda, have led to an 

overwhelming feeling of unfinished business for Croatian citizens. The greetings 

from the EU and many of the member states are for a part of the population rather 

irritating, as they are still waiting for judicial decisions in their concrete cases and 

the punishment of the corrupt politicians. 

It is indisputable that during the period 2001–2011, the pre-condition for fighting 

corruption as part of the accession negotiations led to the establishment of a variety 

of anti-corruption bodies and institutions in Croatia. It is also a fact that some anti-

corruption processes have started outside of the EU accession framework. Following 

the signature of the Dayton Agreement, which ended the war in Bosnia, all of the 

Balkan countries signed the Stability Pact, which acknowledges the leading role of 

the international community. The first actions related to administration reform, 

governance issues and suppression of corruption, started within the framework of 

the Stability Pact. By 2001, all of the Stability Pact countries had adopted anti-

corruption strategies, followed by the adoption of the Freedom of Access to 

Information Acts, Suppression of Conflict of Interest Acts and new laws related to 

public procurement, financing of political parties, and financing of election 

campaigns. Although the first anti-corruption strategies did not include benchmarks 

and were not accompanied by concrete action plans, they did provide a framework 

through which the concept of corruption slowly reached the agenda of civil society 

and the public. Since that time, ‘corruption’ as a term and ‘anti-corruption’ as a 
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political agenda have become increasingly familiar and popular not only in Croatia, 

but in other Balkan countries as well.  

The EU has changed its political rhetoric related to anti-corruption; they have all 

become anti-corruption fighters in their declarations. However, there is a big 

question whether such declarations brought any change, as most normal people say 

in Croatia that we have changed the rulers but not the way they rule.  

The only EU politicians that had some impact on the way our politicians perceive 

the fight against corruption were European Parliament rapporteurs as well as those 

influential politicians such are prime ministers of the countries that were reluctant 

for Croatian to join because of the level of corruption, issues related to war crimes, 

etc, meaning those that could block Croatia on its way to EU membership. 

‘Differential Empowerment’ 

'Differential empowerment', which is being discussed in academic papers in relation 

to EU accession, may be possible in the countries where there is differentiation 

among the political groups in their attitude towards membership. However, the 

Croatian Parliament has signed a declaration on EU accession, stating that all 

political forces will join the effort to join the EU. Although it may sound noble, it in 

fact represents just a variation of the Greek or Bulgarian syndrome, meaning that all 

political subjects have consensus to agitate and present the country as ready for 

accession, or show that the country has met certain benchmarks. Such a situation is 

the biggest obstacle to reforms and one that needs to be challenged in future 

accessions, if not in the case of Croatia. Political consensus is obviously the biggest 

enemy in the fight against corruption and therefore the countries without such a 

consensus may do better in the long run. Some people at the lower level 

(administration) that were tasked with actual work during the accession negotiations 

so far have benefited, however their destiny may be problematic after accession, as 

elections may change the political power at the highest level.  

In Croatia, justice reform and anti-corruption have only been marginally discussed 

as a political agenda. As Croatia had a famous border problem with Slovenia, 

everything else was on the margin. However, the issue of anti-corruption is often 

discussed as a political priority of the ruling party, first to balance their own power 

within the party and then to actually use it against opposition (see the Polančec 

case).  
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CONCLUSIONS 

 

The Croatian judicial system has undergone significant changes, mostly as part of 

various mandates required to join the EU. However, change has not necessarily 

equated to reform. The backlog of cases, despite significant reductions, remains high 

and full and equal access to justice for all citizens remains questionable. The most 

recent19 EU Commission Progress Report does not mention access to free legal aid 

in civil proceedings, which remains a shortcoming in Croatia, although a law 

providing legal aid exists (this was one of the recommendations in the 2005 Progress 

Report). Issues related to property rights, especially the takeover of land during 

privatization and possession of confiscated land, are slowly coming to the surface 

and are not yet resolved. Issues related to war crimes are still pending and are 

unresolved. The judicial system established in the 1990s, with its parallel power 

structures, is still in place and can circumvent and sabotage overall efforts and 

legitimate reforms. The ruling party (the same as in the 1990s), has maintained 

control over the judiciary throughout the reform process, and some of the resulting 

measures represent a setback in the development of the judiciary. The lack of 

measures to protect the integrity of the bench has created insecurity and 

unpredictability for judges who are not entrenched in parallel power structures. The 

effects of some newer measures (i.e. appointment and career advancement 

procedures) will only be visible in the next decade and their effectiveness is suspect, 

due to existing models of management and decision-making and owing to the 

continuance of parallel powers.  

The EU accession process is concentrated on technical issues and not on the 

substance of problems and reforms. Even in relation to technical issues, consistency 

and comparable objectively-verified indicators are missing (e.g. the number of 

judges, the breakdown of case backlogs, the actual instances of conflict of interest, 

judicial integrity issues, etc.). And all of this is happening far from the public eye, in 

professional and esoteric circles and through political discussions between the EU 

and the Croatian government. The general public has little or no information on 

which to base their understanding of recent trends in the judiciary. But they perceive 

a lack of justice in personal cases and in those they read about in the newspapers. 

Since the beginning of the EU negotiations, corruption and the fight against 

corruption have been firmly on the agenda of the EU, the national political parties 

and the general public. Despite this, results to date have fallen far short of 

expectations and rather anticipated impact is still an aspiration, not a reality.  

                                                 
19 European Commission, Commission Staff Working Paper. Croatia 2010 Progress Report , 
SEC (2011) 1200,  12 October 2011 
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These shortcomings represent diverse challenges without simple answers. In order to 

finally solve issues of judicial independence and guarantee access to justice for all, 

deeper insight is needed. The foundation for this insight must be constructed on 

solid facts coming from professional and neutral information systems, which can 

provide the public and other key stakeholders with accurate and relevant data to 

analyze and monitor performance - and to facilitate accountability at all levels. 
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Chapter 4 

 

COUNTRY REPORT 

MACEDONIA 

 

Author: Mihail Gotovski 

 

In April 2001, Macedonia signed a Stabilization and Association Agreement (SAA) 

with the European Union. On March 22, 2004, the country submitted its application 

for EU membership. In October of the same year, it received an EC questionnaire, 

the answers to which were submitted on February 14, 2005. On December 17, 2005 

EC granted Macedonia the status ‘Candidate country’.  

Macedonia has been able to use IPA funds since 2007 and adopted an accession 

partnership in February 2008. Macedonia has not yet been offered a specific date to 

start the process of negotiation for accession with the European Commission. As the 

negotiation process for EU accession has not yet started with Macedonia, there is no 

accession date for the country.  

“The Stabilization and Association Process remains the framework for the European 

course of the Western Balkan countries, all the way to their future accession. The 

priorities identified for Macedonia relate to its capacity to meet the criteria defined 

by the Copenhagen European Council of 1993 and the conditions set by the 

Stabilization and Association Process, notably the conditions defined by the Council 

in its conclusions of 29 April 1997 and 21 and 22 June 1999, the final declaration of 

the Zagreb Summit of 24 November 2000 and the Thessaloniki Agenda.”1 

The conclusions of the Copenhagen European Council from 1993 refer to the 

readiness of the European Commission to grant membership to countries from 

                                                 
1 Council of the European Union, Council Decision no 2008/212/EC on the principles, 

priorities and conditions contained in the Accession Partnership with the former Yugoslav 

Republic of Macedonia and repealing Decision 2006/57/EC  
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Eastern and Central Europe once they fulfill the membership criteria. The Zagreb 

Summit commits the countries from the Western Balkan region, from 2000 

onwards, to strengthening the regional cooperation through a political dialogue, a 

regional free trade area and close cooperation in the field of justice and home affairs 

- in particular combating organized crime, corruption, money laundering, illegal 

migration, trafficking in human beings and all other forms of trafficking2. The 

Thessaloniki Agenda for the Western Balkan once again confirms the EU readiness 

to support the WB countries, from 2003 onwards, in strengthening their efforts in 

fighting all forms of crime - in particular trafficking in human beings, drugs and 

arms, as well as smuggling of goods3.  

The priorities listed in this Accession Partnership have been selected on the basis 

that it is realistic to expect that the Former Yugoslav Republic of Macedonia can 

complete them or make substantial progress towards them over the next few years. 

A distinction is made between short-term priorities - which are expected to be 

accomplished within one to two years - and medium-term priorities, which are 

expected to be accomplished within three to four years. The priorities concern both 

legislation and its implementation. 

In view of the need to set priorities, there are clearly other tasks for Macedonia to 

complete which may become priorities in any future partnership, also taking into 

account future progress made by Macedonia. 

The Accession Partnership adopted by the Council on 18 February 2008 identified 

the following key priorities for progress in the accession process for Macedonia: 

• Ensure proper implementation of all commitments undertaken in the 

Stabilization and Association Agreement. 

• Promote a constructive and inclusive dialogue, in particular in areas which 

require consensus between all political parties, in the framework of the 

democratic institutions.  

• Ensure effective implementation of police law. 

• Establish a sustained track record on implementation of judiciary reforms 

and strengthen the independence and overall capacity of the judicial system. 

Implement reform of the prosecution service and finalize the appointment 

of the Judicial Council. 

                                                 
2 Council of the European Union, Zagreb Summit. Final Declaration, 24 November 2000  
3 General Affairs and External Relations Council, The Thessaloniki agenda for Western 

Balkans. Council Conclusions, 16 June 2003  
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• Establish a sustained track record on implementation of anti-corruption 

legislation. 

• Ensure that recruitment and career advancement of civil servants is not 

subject to political interference, further develop a merit-based career system 

and fully implement civil servant law. 

• Reduce impediments to employment (labor market performance and 

reduction of unemployment) and address youth and long-term 

unemployment in particular. 

• Enhance the general business environment by further improving the rule of 

law, strengthening the independence of regulatory and supervisory 

agencies, speeding up legal procedures and continuing registration of 

property rights.  

Regarding the fulfillment of the 8 priorities, the Government of the Macedonia does 

the following: 

• In November 2007 it adopted an Institutional platform and Principles for 

Conducting Negotiations for Accession of the Macedonia in the European 

Union. 

• It regularly informs the Parliament on accomplishments regarding the EU 

membership bid, through quarterly reports. 

• SEA (Sector for European Affairs) prepares monthly progress briefs, and 

• A contribution to the Progress report on Accession of the Macedonia to EU 

is being prepared. 

According to the EU progress report on the Macedonia for 2010: “The broadcast 

licensing process is strongly influenced by economic and political interests. The 

media remain divided along ethic and political lines and self-censorship is 

widespread…Ownership of the printed media is still not transparent and highly 

concentrated. There is no self-regulation mechanism for monitoring professional 

standards, which should be upheld. Libel charges, which target individual 

journalists with heavy fines, remain a concern. Intimidation of journalists, who face 

political pressure and threats, is a serious concern”. 

Regarding media freedom, something that supports the introduction of the ninth 

benchmark is the fact that the oldest national private TV house A1 - which is 

perceived as the “opposition’s” media house - was stripped from its right to 

broadcast its program after owner Velija Ramkovski faced charges of organized 

crime for tax evasion. This has seriously affected the media environment in the 

country. Many journalists who were employed in A1 lost their jobs, as the TV is in 
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bankruptcy, and the legal process against A1 is perceived not only as enforcement 

of criminal law, but also as a move by the governing party to exert political pressure 

on the media. Except for A1, also the three printed media, Koha e Re, Vreme and 

Spic
4, - owned by the same mogul - ceased publication.  

On 12 July, the Vienna-based South East Europe Media Organization SEEMO 

released a statement charging the centre-right government of Prime Minister Nikola 

Gruevski with deliberately targeting disobedient media. 

 

 

RULES AND INSTITUTIONS 

 

1. Anti corruption institutions 

The European Union expects that countries which have aspirations for becoming 

EU members and have committed to the process of EU integration are going to 

continuously fight against corruption and organized crime. As a candidate country, 

the Macedonia has put the fight against corruption and organized crime at the top of 

its EU accession agenda. The country is regularly monitored by the EU through the 

Annual EU progress report on the progress it makes in this field. 

According to the study prepared by the World Bank and the European Bank on the 

fight against corruption and organized crime, it is important to focus on activities in 

the following five areas: 

 

                                                 
4 “The three dailies Vreme, Shpic, and Koha e Re that belonged to the media mogul Velija 
Ramkovski were published for the last time on 2 July. The Public Revenue Office (PRO) 
said they owed an estimated one million euro in taxes. Unable to pay, the newspapers shut 
down and approximately 150 journalists lost their jobs. Their closure follows a major 
government clampdown on the Ramkovski media group, noted for its strong anti-
government orientation. Ramkovski’s major media outlet, the national A1 TV channel, on 
26.07.2011 was also closed because the PRO claims that A1 TV owes taxes of almost10 
million euros. Since December 2010, Ramkovski, whose trial started recently, has been in 
detention on a range of financial-crime related charges.” (Risto Karajkov, Media in 

Macedonia: in crisis, Osservatorio Balcani e Caucaso, 28 July 2011) 
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a) Political accountability –needing to be public and transparent; 

b) Strengthening of the state institutions – the Parliament for public 

accountability, independent judiciary and judges who are committed to the 

correct implementation of measures and punishments, the Government and 

public institutions shall have continuous financial control over the nation’s 

wealth; 

c) Civil society and the media shall inform the public about corruption, 

propose actions, and organize public debates. Therefore, the independence 

of the media is of crucial importance in this field, as they are the ones that 

have a special role in the combat against corruption, by working on various 

research projects in this field; 

d) The private sector should demonstrate transparency, regarding its 

wealth/earnings and its business works; 

e) Reform of the public administration with the aim to create employments in 

the public sector based on merit and competency, which means the 

employees in the public sector should demonstrate high competency and 

professionalism, for which they are going to be well-paid. 

In the fight against corruption and organized crime, Macedonia follows the 

measures described in the various international acts prescribed by the Council of 

Europe, The European for regional cooperation and development, the UN and other. 

As a member country of the Southeast Europe Stability Pact, Macedonia has agreed 

to respect the international standards and obligations that are mandatory for 

becoming an EU member. In this respect, it has agreed to undertake the following 

activities: The implementation of international and EU acts, the promotion of good 

governance and adequate state administration, the strengthening of the rule of law 

and implementation of the laws, and Promotion of transparency in public and 

business activities. 

In Macedonia, there are different state institutions related to the prevention and 

fighting of corruption, with the most important institutions being: 

• State Commission Against Corruption (SCAC); 

• Unit for organized crime in the Ministry for Interior; 

• Public prosecutor’s unit for combating organized crime and corruption; 

• Basic court Skopje 1 – unit for organized crime and corruption. 

In 2007, Macedonia ratified the 2004 UN Convention against corruption. “The 

Convention introduces a comprehensive set of standards, measures and rules that all 
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countries can apply in order to strengthen their legal and regulatory regimes to fight 

corruption. It calls for preventive measures and the criminalization of the most 

prevalent forms of corruption in both public and private sectors. And it makes a 

major breakthrough by requiring Member States to return assets obtained through 

corruption to the country from which they were stolen5.”  

Based on this international act, the Ministry of Justice brought several documents to 

combat corruption and took several measures, such as: 

• Information with a Draft - decision for establishing a Council for the 

implementation of the Action Plan for Combating Corruption 2007-2011 - 

January 2008; 

• Establishing inter-ministerial body for coordination of activities to combat 

corruption; 

• Regular participation in the plenary meetings of the GRECO (Group of 

States against Corruption) Council of Europe, Strasbourg. 

In the last Progress report for Macedonia for 2010, it was stated regarding the fight 

against corruption and the efficiency of state authorities that there has been progress 

on the establishment of anticorruption framework, which includes amendments to 

the Criminal Code for introducing intermediate and extended confiscation. It was 

noted that regular meetings are held at the Inter-ministerial body for coordination of 

activities to combat corruption, and that the police has conducted several major 

actions against organized crime during which a number of police officers, doctors 

and officials at the Pension and Disability insurance agency were arrested. 

Furthermore noted in this report is the approach of the Commission for prevention 

of money laundering. Namely, this Commission has access to the database of 

property sheets of the SCAC. With this, the Commission for prevention of money 

laundering has the possibility to check asset declarations, which has significantly 

improved its potential for effective and efficient working. 

What is especially criticized by the EU report is the public control over the 

financing of political parties and its cost. There are doubts expressed as to the level 

of independence and objectivity of the SCAC, as well as to the real political will to 

fight against corruption. 

                                                 
5 United Nations Office on Drugs and Crime, United Nations Convention against 

Corruption, United Nations, New York, 2004 
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The June 2011 report on “EU anti-corruption requirements: Measuring progress in 

the judiciary, public administration and legislature in Macedonia”, was prepared as 

part of the EU funded project “CIMAP establishing comparative indicator-based 

monitoring of anti-corruption progress in EU candidate, potential candidate 

countries and Kosovo”6. This report was based on country findings that were 

prepared by Transparency International Macedonia. The report compares the extent 

to which the standards are fulfilled in law and in practice. The discrepancy between 

the laws and their implementation is obvious, and the tables below, as taken from 

the report, show the significant shortfall in the implementation of the legal 

provisions.  

Fig. 1. Overview of findings in the judiciary7  

Judiciary 

Category 

Extent to which 

standard is fulfilled 

- In law - 

Extent to which 

standard is fulfilled 

- In practice - 

Capacity8 Resources 90% 65% 

Independence 89% 60% 

Governance9 Integrity 80% 60% 

Transparency 84% 68% 

Accountability 100% 80% 

TOTAL 87% 63% 

 

Judiciary 

Category 

Extent to which 

standard is fulfilled 

- In law - 

Extent to which 

standard is fulfilled 

- In practice - 

Efficiency/Effectiveness10 100% 47% 

                                                 
6 Transparency International, Measuring anti-corruption progress in Albania, Kosovo, FYR 

Macedonia and Turkey  
7 Transparency International Macedonia, EU Anti-corruption requirements. Measuring 

Progress in the Judiciary, Public Administration and Legislature in Macedonia,  Skopje, 
June 2011  
8 Capacity denotes availability of resources (human, infrastructural, financial) and ability of 
the institution to function independently (i.e. without undue external interference). 
9 Governance denotes the internal governance standards and practices in the institution, 
namely the transparency, accountability and integrity mechanisms in place and their 
implementation. 
10 Efficiency/Effectiveness refers to the ability of the institution to exercise its role in 
preventing corruption. 
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Fig. 2. Overview of findings in the legislature11  

Legislature 

Category 

Extent to which 

standard is fulfilled 

- In law - 

Extent to which 

standard is fulfilled 

- In practice - 

Capacity Resources 100% 40% 

Independence 100% 50% 

Governance Integrity 66% 46% 

Transparency 87% 93% 

Accountability 93% 60% 

TOTAL 85% 57% 

 

Legislature 

Category 

Extent to which 

standard is fulfilled 

- In law - 

Extent to which 

standard is fulfilled 

- In practice - 

Efficiency/effectiveness 60% 47% 

 

1.1. The State Commission Against Corruption (SCAC) 

The SCAC in Macedonia was established according to the Law for Prevention of 

Corruption, adopted in April 2002 (Official Gazette no. 28/2002), which has been 

amended several times by Law amending the Law for Prevention of Corruption of 

2004, 2006, 2008 and 2010.  

SCAC is responsible for implementing the Law on Prevention of Corruption and the 

Law on Prevention of Conflicts of Interest. The SCAC is also responsible for 

supervising lobbying in accordance with the Law on Lobbying. 

With the changes and additions to the Law on Prevention of Corruption, which 

came into force in November 2010, the members of the SCAC for 2010 

Commission are performing their function professionally as part of a full time 

position, without the right to hold another working position in parallel.  

                                                 
11 Transparency International Macedonia, op. cit. 
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The SCAC has seven members appointed by the Parliament of Macedonia, with a 

term of office of four years, including the right to one more reelection.  

The professional, administrative and technical matters in support of the SCAC are 

performed by its Secretariat. The Secretariat employs 16 civil servants. In 

accordance with the acts for organization and systematization, a total of 41 work 

posts have been envisaged. This means that now the Secretariat of the SCAC is not 

sufficiently staffed. This needs to be remedied in the future in order to increase the 

quantity and quality of the overall work of the SCAC. This is also corroborated by 

the complex competences of the SCAC in the field of preventing corruption and 

conflicts of interest, as well as by the comparative experiences from related 

institutions in other countries. 

The SCAC has the obligation and mandate to: “Adopt the State Program for 

Prevention and Repression of Corruption and to adopt the annual programs and 

plans for achieving the state program; to give opinions on the draft laws of 

relevance for the prevention of corruption; To file initiatives to the competent 

authorities to control the financial and material operations of political parties, 

unions and associations of citizens and foundations; To initiate proceedings in front 

of the competent authorities to resolve, sort and/or change the criminal prosecution 

or application of other measures of accountability of the elected or appointed 

officials, officers or other responsible persons in public enterprises and other legal 

entities with state capital; To examine cases of conflict of public and personal 

interest, in accordance with law; To record and monitor assets and changes in the 

assets of elected and appointed officials, officers and responsible persons in public 

enterprises and other legal entities with state capital, as determined by the law; To 

submit an annual report on its work and its undertaken measures and activities to 

the Assembly, and to submit it to the President of Macedonia, the Government and 

the media; To cooperate with relevant national authorities of other states, as well as 

international organizations in the field of prevention of corruption and to undertake 

activities in the field of education of the authorities, responsible for detecting and 

prosecuting corruption and other types of crimes”, in accordance with the Law for 

preventing corruption.  

In 2010, the SCAC received 820 declarations of assets for all reasons (elected or 

appointed officials after entering the office, after leaving office, after change of the 

position, after reelection and after change of the wealth situation). In 2010, the 

SCAC initiated misdemeanor procedures against 28 elected or appointed officials 

for avoiding to fulfill a declaration of their wealth, 18 of which have been solved. In 

9 cases the court sentenced the official with fines from 100 to 500 EUR, in one case 
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the court gave a warning to the official, 3 cases were sent back to the SCAC for a 

mediation procedure and one is in front of the Appellate court12.  

In 2011, the SCAC received 659 declarations of assets for all reasons (elected or 

appointed officials after entering the office, after leaving office, after change of the 

position, after reelection and after a change of wealth situation). In 2011, SCAC 

started 6 misdemeanor cases against officials for avoiding to fulfill declarations. 

Regarding the cases initiated in 2011, the courts have not reached a verdict yet.13.  

A statement of conflict of interest is requested from the President of Macedonia, 

members of the Parliament, Ambassadors and other appointed officials in the 

Macedonian embassies. It is also required from elected or appointed officials in the 

Parliament, Government, civil servants and employees in state administration and 

other state bodies, while judiciary, public enterprises, public institutions and other 

entities of the central and the local government must also take part. In September 

2009 the Law on Amending the Law on Prevention of conflict of interest came into 

force. Besides the above mentioned officials, those employed by temporary 

employment agencies with powers are also obliged to send a statement of conflict of 

interest to the SCAC. 

All officials have to meet the obligation to give a statement within 30 days after 

employment of declaring whether they have a conflict of interests in the institutions 

where they are employed or not. The statement must also be submitted within 30 

days following the change of situation creating a conflict of interest. Any official 

who finds employment in the private sector after leaving the state position is 

obliged inform the SCAC within a 30 days period. If the SCAC finds that the 

obligation to give a statement of conflict of interest is not fulfilled, it submits a 

misdemeanor charge in front of the court, for which the fine ranges from 1000 to 

3000 EUR. 

Fulfilling the new statutory obligation, the SCAC received 3563 statements of 

interest during 2010. The SCAC submitted 222 requests for initiation of 

misdemeanor proceedings for failure to meet the obligation. Requests were issued 

to one member of the Parliament, 8 judges, 4 mayors and 209 municipality 

councilors14. During July 2011, basic courts processed 153 cases, from which in 6 

                                                 
12 Transparency International Macedonia, op. cit. 
13 Data obtained through meeting with officials from the SCAC. 
14 State Commission Against Corruption, Annual report about the work of the State 

Commission Against Corruption  in 2010, March 2011 



Macedonia 

138 
 

cases the fine was 1000 EUR, and all other fines were between 50 and 500 EUR, 

which is below the legally prescribed fine of 1000 to 3000 EUR15.  

In2010, the SCAC issued 457 charges on suspicion of corruption in various areas. 

During this period, the SCAC has acted on 1342 cases of corruption, with 1043 

cases being closed16.  

On the official website of the SCA, asset declarations of all appointed and 

designated officials in compliance with the Law on prevention of Corruption have 

been published. The data provides information on the property from the moment of 

starting the function of a particular person or appointed official of an institution 

(e.g. ministries, government, etc). 

The SCAC may request data from any official about his financial condition, and all 

possessed property on his name or on name of his family member, as well as ask for 

all information from any state organ or company.  

A procedure can start against elected or appointed official if they did not submit a 

Declaration of assets, or if the declaration does not contain all the required data or if 

it contains incorrect data. The SCAC can make a request for initiating the 

procedure, and the Public Revenue Office leads the procedure. If the procedure 

shows that the income was earned through untaxed income, the Public Revenue 

Office will tax all unreported incomes at a 70% rate.  

As a part of the Ministry of Interior, a Department for financial crime was 

established. The Department has the following three units: Unit for organized crime, 

Unit for corruption and Unit for cyber crime. 

The Law for police regulates the competences and organization of this Department. 

Department for Organized Crime in Ministry of Interior is working on detection of 

criminal acts of organized crime and corruption and submitting charges to the 

Public prosecutor's unit for combating organized crime and corruption. The position 

of this department is regulated by the Law of police, which defines the existence of 

a department that is to reveal criminal acts defined as organized crime according to 

the legal regulations. 

                                                 
15 Data obtained through meeting with officials from the SCAC. 
16 State Commission Against Corruption, op. cit. 
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According to the information in the official web site of the Ministry of interior, 22 

criminal charges for bribery, 50 criminal charges for money laundering, and 10 

charges for criminal association were submitted in 2010.  

Fig. 3.  

Registered cases in Police  2008 2009 2010 
Bribery cases 26 42 22 

Organized criminal associations 10 10 10 

1.2. The Public prosecutor's unit for combating organized crime and 
corruption 

The Public prosecutor's unit for combating organized crime and corruption 

was established in November 2008 as a special unit in the framework of the Public 

prosecution service, under the responsibility of the general Prosecutor. 

The Public Prosecution unit is the sole and independent state body the primary task 

of which is to prosecute perpetrators of offenses. In accordance with Article 19, the 

Public Prosecution as a single state authority is organized at the basic level, senior 

level and Public Prosecutor of Macedonia. The Public Prosecution acts within its 

real and local jurisdiction, if not otherwise specified. 

The basic Public Prosecutor proceeds in front of the Basic Courts. The senior Public 

prosecutor handles cases in front of the Appellate court. The Public Prosecutor’s 

office of Macedonia acts in front of the Supreme Court of Macedonia. The Public 

Prosecutor handles cases before other bodies and other entities within its territory 

when authorized by law. In order for an effective fight against corruption and 

organized crime within the Public Prosecutor, a Department to combat organized 

crime and corruption exists, such as that in the Basic Court Skopje 1.  

The Criminal procedure Law has been strengthening the position of Public 

prosecutor in the criminal justice system since 2010. It does this by redefining the 

role of public prosecution in the investigative procedure and control over the police. 

From 18.11.2012, when the law will enter into force, the Public prosecutor will 

manage the case from the investigative phase, and will do the supervision over 

police work in the area of collecting evidences. 
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In the Public Prosecution unit for Organized Crime and Corruption all planned 

personnel was elected and the unit is submitting criminal charges for the biggest 

corruption cases all over the country on a daily basis.  

1.3. Unit for combating organized crime and corruption in the Basic court 
Skopje 1 

In Article 30 of the Law on Courts, the precise competence of the courts is 

determined. In the Basic Court Skopje 1, is a specialized unit for criminal acts of 

organized crime and corruption with jurisdiction throughout Macedonia. 

The specialized unit for organized crime and corruption, regarding the last 

amendments from 2008, is authorized for processing: Organized crime cases, 

Crimes committed by a criminal group or structured organization from the territory 

of other states, Criminal abuse of official position and authorization receiving bribes 

from a substantial amount and unlawful mediation done by elected or appointed 

functionary, official or responsible person in legal entity, Crimes against 

unauthorized manufacturing and sale of narcotic drugs, money laundering and other 

proceeds of considerable value, giving a bribe, unlawful influence on witnesses, 

criminal association, terrorism, human trafficking and other crimes against 

humanity and international law of the Criminal Code, regardless of the number of 

perpetrators. 

In the Public Prosecution for Organized Crime and Corruption, all 9 public 

prosecutors were elected. The Council of Public Prosecutors decided to increase the 

number of public prosecutors in the Prosecution and opened 3 additional public 

prosecutors’ positions. The Public prosecutors’ council determines the needed 

number of public prosecutors and subsequently announces a call for candidates and 

elects the public prosecutors17.  

The biggest corruption cases are significant part of the work of the Unit for 

combating organized crime and corruption in the Basic Court Skopje 1. During 

2009, 86 cases from organized crime and corruption were solved out of a total 143 

cases in progress 18. In 2010, out of total 137 cases in front of the court, 77 cases 

were solved19. 

                                                 
17 Public prosecutors’ Council, Annual report for the performance of the Public prosecutors’ 

council for 2009; February 2010 
18Official website, Primary Court Skopje 1, 2009.  
19 Idem 
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1.4. Agency for confiscation 

Blocking and confiscating income earned through criminal activities is an efficient 

approach in fighting against organized crime and corruption. Macedonia was among 

the first Balkan countries which implemented the measures for confiscation of 

property earned through criminal activities, and among the first countries that 

established the legal background for confiscation of income and property. The main 

challenge remains the practical implementation of these legal solutions and 

measures.  

The Agency for Confiscation was established with the Law for management with 

confiscated property and items in 2008. The Agency’s scope of work includes 

managing confiscated property, seizing items following a court order, implementing 

the procedure for enforcement of confiscation of property, protecting and storing 

seized property, keeping records of the entire property confiscating, and preparing 

statistical, financial and other reports on seized property as well as other tasks.  

The members of the Management Board of the Agency are appointed and dismissed 

by Government of Macedonia. They have a 5-year mandate, without right for 

reelection. The employees of the agency are civil servants, employed according to 

the Law for public administration. The Agency undertakes a wide range of 

measures aiming to maintain the value of the confiscated property by forbidding its 

sale to third parties, by storing it properly, selling or handling it. The measures 

applied depend on the type of property (money, shares, goods, vehicles, companies, 

real estate etc.) 

The Agency began coordinated action with similar agencies from the European 

countries in 2010. It coordinates its activities for the confiscation of illegally earned 

property or the income of Macedonian legal entities or individuals, for which there 

is a final court decision. There is no threshold of damages determining the 

competence of the anti-corruption institutions of Macedonia. However, there is a 

difference if the case is going to be trialed as organized crime case or in the frame 

of the normal criminal procedure.  

The Court, after the criminal charge proposed by the Public prosecution’s office, 

adjudicates criminal acts defined as offenses such as corruption and organized 

crime. The annual report of the Coalition “All for Fair Trials” for 2010 on the 

judicial efficiency in dealing with corruption states that "In terms of 175 observed 

crimes all over the country, it can be concluded that the most commonly recorded 

crime is Abuse of official position and authority, with 43 % of cases related to it. 
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Second place belongs to fraud, for which there is a procedure against 33 % of the 

cases from the 175 monitored by the Coalition20." From all the above, it is clear that 

crimes of abuse the official position and authority and deception dominate in every 

aspect - i.e., out of 175 crimes for which there has been a procedure, 76% of the 

cases are related to the above subject. After comparing these results with Coalition 

research stemming from2009,it can be concluded  that in terms of dominant 

offenses - for which procedures are lead - the situation is largely identical -  i.e. out 

of the total 110, 62% of the cases were offense of misuse of official position and 

authority, and 29 % were fraud crimes21. 

The survey has covered 154 cases of criminal corruption, whereby 468 persons 

were accused. Worthy of recognitions the fact that in 90 cases one person is 

accused, and in 38 cases two people are accused, as the number of defendants 

increases as the number of cases reduces. This raises the question of how one case 

may be considered as an organized crime case when only one prosecuted party 

exists. On the other hand, it may also be observed that the biggest number of the 

cases related to organized crime and corruption concern low profile cases of 

corruption.  

In article 49 paragraph 1 line 8 in the Law on preventing of corruption, the SCAC is 

monitoring the wealth of elected and appointed officials. The SCAC has a 

possibility, after identifying disobeying and avoiding the law, to make a request to 

the relevant organ to start a procedure against an official. The SCAC can make a 

request for starting a misdemeanor procedure for avoiding the submitting of the 

Declaration of assets and the Statement for conflict of interests in front of the basic 

courts. The same procedure may be followed in a situation where the declaration or 

statement is submitted but is lacking information and data. In 2010, the SCAC 

raised 28 misdemeanor procedures and in the first 8 months of the 2011 6 

procedures have been raised in front of Magistrates courts.  

For avoiding the obligation of submitting a Declaration of assets, and for giving 

incomplete data, the SCAC may issue a request to the Public Revenue Office to 

start a procedure for examining the origin of the property. In 2010, the SCAC 

issued19 requests for starting procedure in front of the Public Revenue Office for 

examining the origin of the property. In 16 cases these were for avoiding fulfilling a 

Declaration of assets, and in 3 cases for giving incomplete data. From these 16 

                                                 
20 Coalition of Civil Associations “All for Fair Trials”, Judicial Efficiency in fighting 

corruption in Macedonia. Report of the Project “Corruption Trial Monitoring Programme 

in Macedonia”, Skopje, January 2011 
21 Idem 
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cases, 13 were solved by the PRO in 2010, with 11 found to not possess illegal 

income, while in 2 cases the officials were obliged to pay a total amount of 26.400 

EUR22.  

In accordance with the responsibilities laid down in Article 49 paragraph 1 line 6 in 

the Law on Prevention of corruption, the State SCAC has an initial role in initiating 

criminal proceedings for prosecution of elected or appointed officials, officers or 

other responsible persons in public enterprises, public institutions and other legal 

entities that have state capital. Investigation can be started without the public 

prosecutor necessarily having informed the Commission. The SCAC in 2010 

submitted 14 requests for prosecution to the Public Prosecution of Macedonia , out 

of which 13 were initiatives in the prevention of corruption in the performance of 

public authority and 1 initiative in the field of prevention corruption in the 

performance of public interest23. 

Example 1: 

Acting upon the case, which indicated the irregularities in the operation of the Dean 

of Faculty for Technical Sciences in Bitola, the SCAC concluded that the Public 

Prosecutor should initiate a criminal procedure because there were grounds for 

suspicion of committing a crime – specifically the misuse of official position and 

authority of Article 353 of the Criminal Code of Macedonia. This 

concernsexploiting one’s official position and authority in a way that isagainst the 

law, as well as the use and disposal of items of state authorities, as well as covering 

revenues generated from lease of buildings that are state-owned that are not repaid 

to the State Budget. 

Example 2: 

The SCAC acted upon the case formed on the basis of the Final report of the State 

Audit Office. This centred on the completed audit on financial statements of the 

Office for the prevention of money laundering and financing terrorism. Itaccounted 

for regular operations in 2008 and concluded that the Government should put 

forward aninitiative for a lawsuit dismissing the Director of Administration for 

prevention of money laundering and financing terrorism because, as head of the 

Administration, he allowed for the illegal spending of funds from the State Budget 

duringthe Administration’s work in 2008. 

                                                 
22 Data obtained through meeting with officials from the SCAC. 
23 State Commission Against Corruption, op. cit. 
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Note: After a suggestion from the SCAC in June 2010, the Government of 

Macedonia made the decision to dismiss the Director of Agency for the prevention 

of money laundering and financing terrorism from his position. This was justified 

on the basis that the Director employed 10 people without respecting the opinion of 

the ministry of finance24.  

 

2. Immunities 

Immunity is applied in relation with the functional duties officials, and covers their 

opinions and those decisions for which they are not responsible. For any other 

intentional offence, the holder of the immunity is responsible.  

The President, Members of Parliament, the Prime Minister and judges enjoy 

immunity. In the lexicons of criminal law, immunity is defined as the inability of 

certain persons (for Macedonia it is the holders of the above functions) to be 

punished for crimes that are committed in performing a particular function. GRECO 

recommended that the list of immunity holders be decreased as much as possible, 

especially for members of parliament, or for the procedure for lifting MP’s 

immunity to be simplified. 

Amendment 30 removed the Public prosecutor’s immunity in 2005. 

Members of parliament enjoy immunity. Members of parliament cannot be 

criminally responsible or kept in pre trial detention, for giving a opinion or voting in 

Parliament. MPs cannot be kept in a pre trial detention without Parliament clearance 

except in situations whereby it is found that a criminal act has been committed for 

which the sentence is a minimum of 5 years in prison. Parliament may decide to 

enact the immunity for a member of Parliament even in a situation when the MP did 

not ask for it if it is necessary for the MP to entail his duties.  

The President of the country is responsible for the changing of the Constitution and 

the Law as part of his mandate.. A vote of confidence in the President can be 

brought forward by 2/3 of votes from Parliament.. The constitutional court is 

decides over the President’s responsibility when 2/3 of votes are cast, and, if it finds 

the President to be responsible, his function as President ends. 

                                                 
24 Idem 
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According to the Constitution, the Prime Minister and Ministers have enjoyed 

immunity since 1991. The Government was responsible for deciding to seize 

immunity from members of the Government. On December 12, 2005 - following 

the GRECO recommendations - the Constitution of Macedonia was amended. 

According to amendment 23, the Ministers no longer have immunity, and the only 

member of government possessing immunity is the Prime minister. Parliament is 

responsible for seizing the Prime minister’s immunity. 

According to article 100 of the Macedonian Constitution, judges also enjoy 

immunity. Amendment 23 of the Constitution from 2005 says that the judges cannot 

be criminally responsible for presenting their opinion, or for making court 

decisions. The judge cannot be taken to pre trial detention without clearance of the 

State judicial council, except in the situation whereby he is found on the scene of a 

criminal act being committed for which the minimum sentence is 5 years in prison. 

According to Article 62 from the Law for the State judicial council, the body is 

responsible for the lifting of judges’ immunity if at least 2/3 of members voted in 

favour. Also in article 63 from the same law, the State Judicial Council is 

responsible for ruling over requests for approval for the detention of judges, or upon 

the information upon which the judge is detained. The procedure must be completed 

within 3 days period after detention, and if the State Judicial Council does not 

approve the detention, the judge is immediately set free.   

There are some examples where the State judicial council has taken a decision to lift 

a judge’s immunity. In September 2007 for example, the immunity was lifted from 

judge Roze Deleva of the Basic Court of Strumica, overthe Jaka Tabak case. 

Another example is the immunity lifted from Blagoj Angjusev, a judge in the Basic 

court Veles, for enabling the illegal sale of state-owned real estate in Veles.  

  

3. Declaration of assets, statement of conflict of interest 

3.1 Declaration of assets 

The SCAC is the only relevant institution that verifies declarations for assets for all 

three branches of the state (legislative, executive and judicial).  

Within 30 days of taking up their duties, any elected or appointed civil servant, 

official or responsible person in a public enterprise or other company managing 

state capital is required to fill in, a declaration of assets. This must contain a detailed 
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description of the real estate, movable objects of greater value, securities and claims 

and debts in their possession. Also all family members’ property should be noted, 

together with the way of taking in possession. Beside the declaration of assets, 

every official must swear to reject the right of bank secrecy in all banks in the 

country and abroad.  

After fulfilling the Declaration during the first 30 days on the position, officials 

must file a new Declaration within 30 days after leaving their position, or after 

being elected or appointed to another position. The Declaration of assets is 

submitted to the SCAC and to the Public Revenue Office.  

Officials in the state and local administrations must a Declaration of assets and to 

send it to his working organization within 30 days after employment, 30 days after 

leaving the position and within30 days after changing their position. The 

organization musts end the Declaration the SCAC upon demand. In 2010, the State 

authorities, the units of local self-governing and the judiciary submitted reviews 

concerning the asset declarations of their officials and employees. According to the 

processed data from 32 institutions, employees submitted 13.635 declarations of 

assets. This number is far from the number of the employed in the public 

administration, which is about 100.000 employees.  

All public officials are responsible for fulfilling new Declarations of assets within 

30 days period after increasing the value of their or their family possession by an 

amount equivalent to more than 20 times the average salary. 

The Declaration of assets is information of public interest and data from the 

Declaration is published on the web site of the SCAC.  

A procedure against elected or appointed official may be initiated byte Public 

Revenue Office in the case of an  official not submitting a Declaration of assets, if 

the submitted Declaration is lacking or with incorrect data, or if the change of the 

value of possessions is not reported. Procedures may also be opened in cases where 

it is suspected that the value of property is greater than that usually appertaining to 

officials on the same salaries or disposing of a similar income. The procedure may 

be requested from the SCAC, and is lead by the Public Revenue Office. After 

initiating the procedure, the PRO advises the Basic Court to forbid the occupying of 

the property.  
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The Public Revenue Office may, during the procedure for examining the property, 

decide to impose a tax rate of 70% to all property suspected of being acquired by 

means other than as a result of taxed incomes. 

In 2010, the PRO took the decision to impose 70% taxation twice, resulting in a 

total amount of 26.400 EUR. In the period from January to 31 of August 2011, the 

SCAC made 44 requests f to the PRO or initiating the procedure to examine 

property, from which 11 cases were for avoiding to fulfill the Declaration for assets, 

and in 33 cases for giving incomplete or false information25.  

If it is found that the property expanded to an even greater extent, the PRO submits 

a criminal charge against the official to the Public prosecutor. The SCAC is 

responsible for starting a misdemeanor procedure in front of the Basic court for 

avoiding the obligation to submit a Declaration of assets, or for reporting the change 

of the size of property. The foreseen fine for this is from 500 to 1000 EUR. In 2010, 

the SCAC started a misdemeanor procedure in front of the Basic courts against 28 

elected or appointed officials for avoiding to fulfill a Declaration of assets. In the 18 

finished cases, 2 officials were sentenced with fines of 500 EUR, 3 officials with 

fines of 300 EUR and in one case with a fine of 200 EUR. In 2 cases the fine was 

150 EUR, in 1 case the fine was 100 EUR, in one case the court gave a warning to 

the official, cases were sent back to the SCAC for three officials, and in one case 

the official was set free26. During the first 8 months of 2011, the SCAC initiated the 

procedure in front of the Basic courts against 6 officials for avoiding to fulfill the 

Declarations for assets.  

As stated above, there are different types of sanctions: 

A fine from 500 to 1000 EUR may be imposed as monetary sanction for the failure 

to submit a declaration or for fulfilling declaration with incorrect data, and as 

criminal sanction for hiding illegal property.  

According to the Criminal Code, the crime "illegal acquisition and concealing 

assets" exists. This offence is determined in the case of persons giving false or 

incomplete information about their property or assets of the members of their family 

that exceed their statutory income by a significant value. Sentences of imprisonment 

from 6 months to 5 years as well as fines may be applied to this crime. The offender 

will not be punished if in the proceedings before the court gives an acceptable 

                                                 
25 Data obtained through meeting with officials from the SCAC.  
26 Idem 
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explanation for the origin of the property. Property that exceeds the income that the 

offender lawfully exercised and for which he has given false or incomplete 

information or data, has not provided data or has concealed its true sources, is 

confiscated. If its confiscation is not possible, other property belonging to the 

offender is confiscated that corresponds to its value. 

The SCAC may also initiate disciplinary proceedings establishing the disciplinary 

offense; and an Initiative to resolve the execution of public powers or duties. Both 

public warnings and initiatives are published in the media. 

3.2 Statement of conflict of interest 

The Macedonia adopted the Law on conflict of interest in 2007, (amended in 2009) 

which is implemented and is under the responsibility of the SCAC. 

The following are obliged, to submit a statement referring to the existence or non-

existence of a conflict of interest to the SCAC within thirty days: The President of 

Macedonia, members of parliament, mayors, ambassadors and the other persons 

appointed by Macedonia abroad, the persons elected or appointed to or by the 

Parliament of Macedonia and the Government of Macedonia, state administration 

authorities and other state authorities, the judicial authorities, the public enterprises, 

institutions and other authorities of the central government and the local authorities 

specified by law, when assuming the performance of public authorizations and 

duties. The following are required within 30 days, to submit a statement referring 

to the existence or non-existence of conflicts of interest, to the authorities where 

they perform their duties, i.e. to the employer: Civil servants and employees of the 

state administration authorities and other state authorities, the judicial authorities, 

the public enterprises, institution, other legal entities of the central and local 

governments specified by law, as well as persons employed through agencies for 

temporary employment. If, while performing public authorizations and duties, an 

officer finds himself/herself in a state of conflicting interests, then he/she shall be 

obliged to declare so within 30 days from the time when the change occurred to 

inform the SCAC. If an official person finds employment in a company or another 

legal entity in the private sector within three years, then he/she shall be obligated to 

inform the SCAC thereof within 30 days. 

The statement on conflict of interest includes information on public powers and 

duties, personal engagement in companies, associations of citizens, the involvement 

of close relatives, their connections with state institutions and companies and 

NGOs. 
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The SCAC carries out the procedure for determining the existence of conflict of 

interest based on the principles of legality, objectivity, non-selectiveness and 

impartiality. The SCAC carries out the procedure for determining the existence of 

conflict of interest. This is done ex officio, upon a request of the official person, on 

the basis of allegations from another person and upon a request of the appointed 

official that manages the authority. The procedure for determining the existence of a 

conflict of interest may also be started on the basis of an anonymous complaint if 

the allegations merit so. 

For the purposes of procedure and in order to determine the true state of affairs, the 

SCAC collects documents, data and information from individual and legal entities 

as well as from the official person. The entities are asked to provide information and 

are obliged to submit the documents, data and information available to them within 

15 days from the day when they received the request from the SCAC. The SCAC is 

obliged to make a decision referring to the existence or non-existence of a conflict 

of interest within 30 days after the entities have sent in their information, or after 

the allegations having been verified. 

If the SCAC concludes that a conflict of interests exists, then it is obliged to inform 

the official person and ask him/her to remove the conflict of interest within 15 days 

from the day when he/she is notified of the decision. If the official person acts in 

accordance with the instruction, the SCAC end the procedure and informs the 

official person as well as the entity that submitted the allegations. If the official 

person fails to act in accordance with the SCAC’s request, the commission shall 

enact a decision to issue a public warning, to be submitted to the official person. If 

the official person -having a public warning measure imposed against him/her - fails 

to pursue actions to remove the conflict of interest and inform the SCAC within 15 

days after receiving the decision, then the SCAC shall start an initiative for 

terminating the public authorizations or duties of the individual. It may alternatively 

start an initiative for instigating a disciplinary procedure determining the existence 

of a disciplinary violation, to take place before the competent authority. 

Measures imposed against the official person for breaking the law concerning the 

prevention of conflict of interests are foreseen as being: a public warning, an 

initiative for instigating a disciplinary procedure to determine the existence of a 

disciplinary violation and an initiative for dismissal of the official person from the 

position where he/she performs his/her duties. A public warning measure can be 

imposed against the official person if it is determined that the official person acted 

contrary to the provisions of this or another law which led to a significant disruption 

of the performance of their public authorization and duties. If a public warning 
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measure had previously been imposed against this official person, an initiative to 

dismiss the official person from the position where he/she performs public 

authorizations or duties - i.e, the initiative to instigate a disciplinary procedure to 

determine the existence of a disciplinary violation - may be imposed. According to 

the law, a fine in the amount of the MKD equivalent of 1,000 to 3,000 EUR shall be 

imposed against an official person for a misdemeanor if he/she avoids fulfilling the 

statement concerning conflicts of interest, or if it is filled with incorrect data. Up 

until July 2011, the SCAC had initiated in total 222 misdemeanors procedures in 

front of the Basic courts against public servants and officials who avoided the 

obligation to submit a statement referring to conflicts of interest. Only six of these 

officials were issued with the minimum prescribed fine for this type of cases (1.000 

Euro), while the other 115 officials were issued with a fine below the legal 

minimum, i.e. 50 to 500 Euro.  

 

4. Confiscation 

The Criminal Code stipulates that "No one can keep the direct or indirect proceeds 

of a criminal offense. Proceeds are confiscated by a court decision that defined the 

crime. Direct and indirect confiscation of property exists27.” 

Beside the direct benefit, the indirect benefit may also be confiscated. This is 

calculated in relation to the illegal benefit and may cover real estate or other 

property gained in a legal manner. If the property was partially or completely 

gained illegally, an estimated is made as to its value, as well as the income derived 

from it. 

Objects obtained by crime which may be confiscated from the offender include: 

money, movable objects of value or real estate, any other similar property, assets, 

and tangible or intangible rights. If their confiscation is not possible, other property 

belonging to the offender that meets the value of the crime shall e confiscated. 

Direct and indirect benefits from the crime are taken into account when 

confiscations are considered. 

In addition, property maybe be confiscated from family members if it was 

transferred to them or if it is obvious that they gain it against compensation 

                                                 
27 Criminal code, Republic of Macedonia, Article 97 and 97a 
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corresponding to its value. Property may also be confiscated from other persons if 

they fail to prove that they have paid compensation corresponding to the value of 

the object or property. 

The confiscated property is returned back to the victim, and in the case of a victim 

not existing, the property is given to the state.  

Macedonia has implemented the Council of Europe framework decisions on 

extended confiscation. The extended confiscation was amended in the criminal code 

in 2009, and entered into force in March 2010. Property acquired no more than five 

years prior to the crime being committed may be confiscated, providing the 

convicted crime disposes of a sentence of at least four years. This also applies to 

terrorism cases - for which there is defined sentence of five years - as well as more 

severe cases of money laundering, for which a sentence of at least four years must 

apply. Confiscation may subsequently take place when, based on all circumstances, 

the court confidently establishes that the property exceeds the statutory the income 

of the offender and originated from such criminal activity. 

There is no official information concerning the total amount of confiscations that 

have taken place in Macedonia. However, in the last few years in some cases there 

were final verdicts with significant confiscated amounts.  

− In 2010, based on the final decision by the Skopje 1Basic court concerning 

a money laundering case, the agency for confiscation executed the verdict 

and confiscated real estate property. This comprised of one house 

sized236m2 with a 1560m2 yard, and a real estate in the center of Skopje 

with 106m2.Furthermore, a house totaling 270m2 in size in Ohrid was 

confiscated from a third party who paid a below-market price for the 

property and had a duty to know that the house was gained illegally. 

In the same case, the enforcement agents of the Agency confiscated shares from the 

legal entity SKOTIHA worth a total value of 2.049.000 Euro through the Central 

deposit for shares. The value of the confiscated property was transferred to the 

Agency for confiscated property. After being notified of a decision by the 

Government of Macedonia, the money may be transferred to  Macedonia’s central 

budget.  

− In 2008, based on a final verdict, Dravelski and Docevski were sentenced 

for abusing their official position. In the verdict, it was said that they should 

pay back approximately 1.800.000 EUR to the Republic’s Budget. As they 
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did not fulfill the obligation, the following property was confiscated: an 

apartment in Skopje sized 119m2, business facilities sized 202m2, and an 

apartment in Kumanovo sized 76m2. 

− In the final verdict in the 2008 Case Bachilo, a total of approximately 

1.000.000 EUR which are transferred to the account of the Agency for 

confiscation - as well a number of different real estate’s - from the 21 

individuals convicted for abuse of the official position and money 

laundering. and also were confiscated 

In Republic of Macedonia the Confiscation of illegal property as well as seizure of 

items have for a long time been part of the Criminal code, so no constitutional 

challenges regarding confiscations have been made. 

  

5. Judicial system 

The Ministry of justice, State judicial council, Court budget council and the 

Supreme Court are the institutions responsible for the management of the judiciary 

in Macedonia.  

The Ministry of justice provides the physical environment – including buildings - 

necessary for the courts to function. It also develops and amends existing laws, 

while safeguarding the main principles of the Judiciary. The Ministry of justice does 

not have direct responsibilities over the management of the judiciary.  

The State Judicial council is the main agency that leads and facilitates the work of 

the courts. It also controls and monitors the quality of judges’ performance and their 

productivity. The State Judicial Council is responsible for the election of judges, 

their dismissal and their transfer to the higher courts. It plans the number of judges 

that will reside in individual courts and evaluates their performance.  

The State Judicial Council and Court Budget Council share the same President and 

are closely related as institutions. The Court Budget Council is responsible for the 

financing of the judiciary in Macedonia. With the 2008 Law for Court Budget, the 

Judiciary receives an amount from the national budget defined as a percentage of 

the country’s GDP. The Court Budget Council is responsible for distributing the 

funds to the courts, following clear and transparent criteria.  
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The Supreme Court supervises the performance of the lower courts, and as such its 

function is somewhat overlapping that of the State Judicial Council. The Supreme 

Court compiles annual performance reports of the courts in a joint report covering 

the performance of the judiciary. It is also responsible for evaluating the 

performance of the courts’ presidents, measured according to the overall courts 

performance and effectiveness.  

The Council for court service is positioned within the Supreme Court and it is 

responsible for ruling over second degree appeals of the court administrative staff 

and for defining the procedure for preparing court systematizations. 

The Strategy for judicial reforms defines the priorities related to the rule of law and 

are important precondition for the country’s accession to the EU and NATO. The 

basic preconditions for the rule of law are that an independent, efficient and self-

governing court system be in place which is free of pressures, abuse, corruption and 

incompetence. 

The second strategy for the development of the judiciary -covering the period from 

2011to 2013 - was adopted by Court Budget Council. Its main priorities are based 

on the Government’s priorities for the accession of Macedonia into the EU and 

NATO. The priorities defined with the Strategy are related to independent court 

decision-making, the implementation of modern and innovative court practices, 

transparency of the courts’ work, increased implementation of technology in the 

working processes and the responsible utilization of budget funds. 

The main priority of the judiciary in Macedonia is to foster an independent, 

objective and efficient judiciary. 

The independence of the judiciary is ensured through the following laws and 

measures: 

a) The establishment of the State judicial council (SJC) – an independent 

institution, outside the legislative and executive power, responsible for the 

monitoring of the judiciary, the appointment and dismissal of judges, and 

their evaluation.  

b) The Law establishing a court budget – with the 2008 amendments it ensures 

the full autonomy of the judiciary from the executive authorities by defining 
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the annual budget of the judiciary as a percentage of the GDP (by 2015 it 

should receive 0,8% of GDP)28.  

c) The 2007 Law of courts and its latest amendments –Basic court Skopje 1 

Skopje is specialized in organized crime and corruption cases, with 

jurisdiction over the whole country. The administrative and higher 

administrative courts were established for work on administrative cases 

with jurisdiction over the whole country. It defines conditions for the 

election of judges for the primary courts, after completing the training by 

the Academy for judges and public prosecutors. It also defines conditions 

for election of judges for the appellate, administrative and Supreme Courts. 

d) The 2007 Law for salaries of judges - prepared according to the 

international standards for independent judiciary concerning its funding. 

e) The 2009 Law for court administration - regulating the status, rights, 

responsibilities and salaries of court administration. 

5.1 Independence (self-governance) of magistrates 

Macedonia has a self-governing judicial council. There are two separate councils, 

one is for the prosecutors’ office and the other is for judges. 

• The State Judicial Council is responsible for overseeing and controlling the 

judicial system, and  

• The Public Prosecution Council is a self-governing body, which oversees 

the work of the Public prosecution. 

The State Judicial Council has 15 members: A president of the Supreme Court, a 

Minister for Justice, 8 judges (3 from minorities), 3 members elected by the 

Parliament and 2 proposed from the President and elected by the Parliament. At the 

moment, there is a new version of the Law for the Court council of Republic of 

Macedonia - proposed by the Ministry of Justice - with changes in this area. 

According to the new changes, the Minister for Justice has the right to participate on 

the sessions of the Council but he does not dispose of the right to vote. 

The Public Prosecutors Council  has 11 members: A Public prosecutor, a Minister 

for Justice, 4 high prosecutors from the Bitola, Stip, Skopje and Gostivar regions, 2 

PP (1 from the minorities), and 3 elected by the Parliament – professors and 

lawyers, from which 2 are from minorities. 

                                                 
28 National Gazette of Macedonia, Law no. 145/05.11.2010 for amending the Law for 

judicial budget, art. 16  
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The election process for a member of the State judicial Council requires the 

qualities that a judge needs. The Judge candidate must have at least 5 years 

experience, with positive grades for last 3 years. The Commission for candidate lists 

prepares candidate lists for: The Supreme court, appellate areas in Skopje, Bitola, 

Stip and Gostivar, and one list for all candidates from the minorities. The election 

commission (with one president and 2 members with deputies) runs the election 

process, where all judges can vote for one candidate in their Appellate region, as 

well as for a representative from the special ballot for ethnic minorities). 

Members who applied to Parliament calls for the 3 positions and the 2 proposed by 

the President of Macedonia become a members of the State judicial council 

following the election process in the Parliament.  

The election process for the members of the Public prosecutors council is lead by a 

commission from the Public prosecutors council. Each Public prosecutor can vote 

for the candidate from his region as well as for the list of the Basic prosecutors. In 

this way, 6 members are elected and the 3 other are elected by the Parliament from 

the candidates who responded to the call. 

Members of the State Court Council hold a mandate for 6 years, with the right to 

one revocation.  

The members of the Public Prosecutors Council hold a mandate for 4 years, with the 

right to one revocation.  

The main competences of the State Judicial Council are: 

• Judges and jurors on their request, pension ages, unethical or unprofessional 

working etc.  

• The election and dismissal of presidents of courts; 

• The monitoring and evaluation of the work of judges; 

• Deciding on the disciplinary responsibility of judges; 

• Deciding to revoke judges’ immunity;  

• Organizing monthly meetings to decide over citizen appeals for the work of 

judge or court.  

The main competences of the Public Prosecutors Council are: 

• To provide its opinion for the government’s proposal for Prosecutor 

general; 
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•  Electing PP from the candidates who applied on the call; 

• Dismissing PP; 

• Deciding over the  temporary deployment of PP for a time of up to 6 

months; 

• Making decisions over the required number of the PP; 

• Evaluating the work of public prosecutors. 

The State Judicial Council has a professional department, lead by general secretary. 

The general secretary ensures that an adequate proportion of staff is derived from 

ethnic populations in the country.  

The independence of the State Judicial Council and Public Prosecutors Council 

must be further strengthened. As a first step, the Minister for Justice should not be 

member of these bodies, as they are representative of the Government. According to 

the last changes in the law for the State Judicial council, the Minister for Justice has 

the right to participate in Council but does not have the right to vote. This is in line 

with the EU’s recommendation that the state must separate the executive from the 

judicial authority, especially in the area of independent decision-making. According 

to the latest changes, a problematic situation exists which is going to re-appear in 

the future. This is because the total number of votes is 14, so there is a risk that the 

voting process may finish with 7 votes against 7, a situation is not regulated in the 

law. One of the proposed solutions in order to avoid this situation is that the 

president of the Supreme Court loses his vote as the representative in the Judiciary 

council by function.  

5.2 Appointment procedure for key positions in the judiciary 

The State Judiciary Council announces calls for candidacy for the election of the 

President of the Supreme Court. Interested candidates and members of the Supreme 

Court may apply for the position. The candidate disposing of  2/3 of the votes of the 

State Judicial Council is elected.  

The prosecutor general is appointed and dismissed by Parliament, upon the 

Government’s proposal. The Government may propose a candidate for the position 

of Prosecutor general after first receiving a positive opinion from the Council of 

Public prosecutors. The Prosecutor general disposes of a 6 year mandate, with a 

right to revocation. The mandate of the prosecutor general may end upon his or her 

request or in the case of them losing Macedonian nationality status. The mandate 

may also be terminated if he or she loses the ability to hold the position Prosecutor 

general, if he or she fulfills the conditions necessary in receiving a pension, if he or 
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she is chosen for another position upon their request, or if he or she is sentenced to a 

prison sentence for at least6 months. The Government may, after receiving prior 

opinion from the Public Prosecutors Council, propose that Parliament dismiss the 

Prosecutor general prior to the end of his mandate. The Prosecutor general’s 

dismissal can be asked in the case of: illegal, unpunctual and non-professional 

work, the inability to fulfill the position’s duty, the avoidance for pressing charges 

in criminal cases and for breaking the dignity of the profession.  

The commission members vote in order to appoint the head of the SCAC, who 

disposes of a 1 year mandate without the right of renewal. The 7 members of the 

commission are voted in by parliament and dispose of a 5 year mandate without the 

right to renewal.  

The head of the organized crime prosecution office is appointed and dismissed by 

the Council of Public Prosecutors if 2/3 are present at the meeting, and more than 

half of the members (6 votes) vote for the candidate. The head disposes of a 4 year 

mandate with a right to renewal.  

5.3 Judicial Accountability 

Judges have full criminal, administrative, disciplinary and civil liability in front of 

the law for all acts besides fulfilling the judiciary duty. Judges are disciplinary 

responsible in front of the State Judicial Council for violating working rules.  

The State Judicial Council rules over the lifting of immunity with 2/3 of the SJC 

members’ votes. The SJC rules over requests for approval of the Pre trial detention 

of Judge, as well as for informing that the Judge is detained. If the SJC does not 

approve the detention, the judge is immediately set free. The procedure for lifting 

immunity is urgent, and takes place within a three day period following the 

detention request, or after receiving information concerning the detention.  

Public prosecutors may be charged with any criminal act. The Public Prosecutors 

Council is responsible for the disciplinary procedures against Public prosecutors. 

The PPC also initiates procedures for dismissal after receiving a final verdict 

against a Public prosecutor when a prison sentence of at least 6 months has been 

issued or if he or she is sentenced for a criminal act that makes him unworthy for 

the position.  
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5.4 Judicial Integrity 

Judicial integrity is seen to be a problematic area by the general public. This 

perception is mainly influenced by the connections between politicians or their 

families and magistrates. The law provisions are seen as being correct, but 

implementation insufficient. Political involvement in the election process for judges 

is visible. The possibility of electing judges who did not succeed in the Academy 

for training of judges and prosecutors, is seen by the public as a way to  injecting 

political influence in the election process of judges.  

In Macedonia there is a disciplinary procedure for protecting judicial integrity. The 

disciplinary procedure for determining the disciplinary responsibility of judges may 

be initiated by a member of the Council, the president of the court where the judge 

works and by the president of the superior court or the general session of the 

Supreme Court of the Macedonia. This must occur within six months of date of 

recognition of the violation, but no longer than three years after perpetration of the 

injury. Disciplinary action is urgent and confidential, and the procedure is 

conducted without the presence of members of the public, in order to respect the 

judge’s dignity, taking into account the protection of personal data of judge. At the 

request of the Council, the judge will decide on the procedure to be conducted in the 

presence of the public. The Commission formed by 5 members of the judicial 

council (president and 4 members) shall submit the application and evidence to the 

judge against whom the disciplinary action is submitted.  

The judge may respond in writing to the allegations in the application, or by 

delivering a statement in front of the Commission within 8 days after receiving the 

request. The judge has a right to an attorney during the procedure.  

Within 15 days after finishing the hearing procedure, the Commission gives 

proposal to the Judicial Council so as to decide on: 

• Suspension of the disciplinary procedure; 

• Imposing a disciplinary measure, or  

• Dismissing a judge on account of committing a serious disciplinary 

violation. 

The Judicial Council, within 15 days from the day of the hearing, may:  

• Suspend the disciplinary procedure; 

• Disciplinary measure appropriate to the violation; 
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• Written warning; 

• A public reprimand; 

• Reduction in salary ranging from 15% to 30% of their monthly salary, and 

• Dismiss a judge for committing a serious disciplinary violation, if voted for 

by a qualified majority vote of Council members.29  

5.5 Association of magistrates 

The judges in Republic of Macedonia dispose of an NGO called the Association of 

judges in Macedonia. This was created in order to stand for the interests of the 

members, who may only be judges. The association’s interest is mainly focused on: 

• Strengthening of the independence of the judges and judiciary in Republic 

of Macedonia; 

• Protecting of the judges’ dignity and the strengthening of judicial ethics; 

• Protecting the judges’ material and professional interests; 

• Helping in the development of the judiciary, and  

• Cooperating with similar associations in the country or abroad.  

The Association is a group of active and retired judges from the country, who are 

voluntary members in the organizations from in every court in Macedonia. The 

Association’s highest body is the Assembly, which meets once a year and whose 

daily activities are managed by an executive board, which is elected by the 

Assembly.  

The Association of Judges is active in their field of work, but is not very influential 

in society, and has not demonstrated great results in changing the current situation 

of the judicial system.  

The Association of judges in Macedonia does not - according to statute - have a 

right to start a procedure for identifying responsibility, nor to punish a judge.  

 

 

                                                 
29 In May 2011, the State judicial council dismissed the President of the Appellate court 
Skopje, from his judicial function, because of unprofessional work. During the same month, 
two judges from the Basic court Bitola were also dismissed from their function, as well as 
one judge from the Basic court Strumica and one judge from the Basic court Kriva Palanka. 
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5.6 Freedom of media  

The broadcast licensing process is strongly influenced by economic and political 

interests. The media outlets remain divided along ethnic and political lines and self-

censorship is widespread…Ownership of the printed media is still not transparent 

and is highly concentrated
30

. There is no self-regulation mechanism for monitoring 

professional standards, which should be upheld. Libel charges, which target 

individual journalists with heavy fines, remain a concern. Intimidation of 

journalists, who face political pressure and threats, is a serious concern
31

.”  

The media in Republic of Macedonia is deeply divided between supporters and 

opponents of Government politicians. The share of the Government’s financed 

advertisements in the media is significant, so no medium can afford to lose the 

Government as one of the major contractors. Media ownership of is problematic, 

and – contrary to the law – owners usually have more than one outlet, so the 

ownership is very concentrated. The owners use the media to make connections 

with political parties and gain political interest.  

The number of criminal charges against journalists for insulting public 

representatives is growing. In 2010 77 criminal procedures against journalists were 

started in front of the Basic Courts in the country. Public persons and cases of  

journalists against journalists represented the biggest number of criminal charges, 

while7 cases  were started  by politicians32. 

During June and July 2011, 3 newspapers critical to the Government were closed 

and the biggest private television in Macedonia was declared bankrupt. This was 

due to the owner and the management team being accused of money laundering and 

tax evasion.  

                                                 
30 Commission of the European Communities, Commission staff working document: The 

Former Yugoslav Republic of Macedonia 2009 Progress Report accompanying the 

Communication from the Commission to the Parliament and the Council on the “Strategy 

and Main Challenges 2009-2010”,  Brussels, 14 October 2009. 
31 Commission to the European Communities, Commission Staff Working Document: 

Macedonia 2010 Progress Report accompanying the Communication from the Commission 

to the Parliament and the Council on the “Strategy and Main Challenges 2010-2011, 

Brussels, 9 November 2010. 
32 European Commission, Commission staff working paper: Macedonia 2010 Progress 

Report accompanying the Communication from the Commission to the Parliament and the 

Council on the” Enlargement strategy and main challenges 2010-2011”, Brussels, 9 
November 2010. 
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The European Commission in its 201033 pointed out that the ownership of the 

written media is still concentrated. Rules over concentration and transparency 

should be implemented in the area of the television, it said. In addition, it is 

remarked that the media is under political and economical influence.  

The EU’s influence is the ultimate solution to improve the situation with the 

freedom of media in Macedonia, because the society has failed to regulate this area 

and political and economical influence has grown so much, meaning radical 

changes are needed.  

5.7 Public procurement 

The implementation of public procurement legislation for is probably the most 

urgent action in the anti-corruption fight in Macedonia. Many cases of abuse of the 

public funds are reported in the media on a daily basis, but only whether something 

happened or not is discussed in the media, while there is usually no reaction from 

the Public prosecution or other relevant institution to initiate a case and collect 

evidence. The overall conclusion on the progress report of the EU for 2010 is that 

corruption is widespread in many areas and continues to be a serious problem. 

In the framework of planned audits in 2010, the State Audit Office conducted an 

audit on public procurement in audits and identified the following irregularities in 

the planning, implementation and realization of public procurements. According to 

the State Audit Office, around 25% of irregularities relate to conducted procurement 

without public procurement procedure34. Also, over 16% of irregularities relate to 

the evaluation phase, the proposal for selection of the most favorable bidder and the 

decision making for the selection. Irregularities were identified in the methodology 

for ranking, in the preparation of reports on evaluation, in the ranking lists, and in 

the proposal for selection of the most favorable bidders and in decisions made over 

selection35. 

 

 

                                                 
33 Idem 
34 This information was published on the official web-site of the State audit office, 
Transparency international and from there it was shared in various electronic and other 
media 
35 State Commission Against Corruption, op. cit. 
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THE EU INFLUENCE 

 

Factors for the EU influence in Macedonia over time 

Approximately 80% of the population36 support EU and NATO membership. This 

makes the EU, the USA and NATO very influential in society. Although the EU’s 

influence has increased over time, the current communication and relations depend 

on the political setting in the country. One regular and two early parliamentary 

elections (the latest held on Sunday, fifth of June 2011) have taken place in 

Macedonia over the last 5 years. Although the country and the EU authorities 

declare to be behind the country’s agenda to become an EU member state, current 

politicians sometimes go on a hard line, leaving little space for dialogue and 

alterations.  

All political parties in Macedonia have EU and NATO membership in their 

agendas. They all aim for a European future of the country and the improvement of 

citizens’ life in general.  

It is the same with the minority Albanian political parties. Aside from defending 

their ethnic interest, they are clearly supporting the EU agenda and the country’s 

inclusion in the EU family. EU accession is a very popular issue and most of the 

citizens support the idea of country’s membership, believing that their lives will 

improve once membership status is granted. 

EU interest toward justice and anti-corruption in Macedonia 

The EU has expressed considerable interest in these segments of society since the 

justice and the anti-corruption areas have formed part of the country’s progress 

report. So far, the EU has either directly through EU funded projects or through 

expertise (twinning projects) given a number of trainings in this field.  

Out of the nine EU benchmark for Macedonia, two are connected with reform of the 

judiciary and anticorruption policies: 

• Establish a sustained track record on the implementation of judiciary 

reforms and strengthen the independence and overall capacity of the 

                                                 
36 Institute for political research, Survey data obtained after the EU progress report on 
Macedonia for 2010.   
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judicial system. Implement the reform of the prosecution and finalize the 

appointment of the Judicial Council. 

• Establish a sustained track record on the implementation of anti-corruption 

legislation. 

There have been substantial reforms ongoing in the field of judiciary that should be 

raised up to EU standards and criteria as well as EU legislation. The reforms in the 

judiciary are at the top of the country’s agenda. The most relevant legislation,  the 

Criminal Code and the Criminal Code Procedure, were amended in accordance with 

EU guidelines. The EU’s influence and ongoing reforms have taken place in the 

courts and the prosecution office. Thus, specialized departments for organized 

crime and corruption have been opened in both institutions.  

The principal document on which judiciary reform was based was implemented 

under the Strategy on Judiciary from 2004. Numerous new or amended laws were 

passed on the basis of the strategy, all in order to achieve a higher degree of 

independence and improved efficiency of the courts. Among the most important 

laws are: the Law on Courts, the Law on Court and Prosecution Council, the Law 

on Public Prosecution, the Law for Judges and Public Prosecutors, the Law on 

Administrative trials, as well as the changes to the Criminal Code and the new 

Criminal Procedure Law.  

EU’s impact on the importance of anti-corruption on the public and political 
agenda 

As stated above, fighting organized crime and corruption is at the top of country’s 

agenda. Aside from the above-mentioned changes and institutional improvements, 

throughout the years the number of processed corruptive cases in the courts has 

increased. On the one hand this can be seen as a sign of country’s progress in this 

field, but on the other hand public opinion of how well Macedonia manages to face 

corruption seems unchanged, meaning that common people still believe that this 

fight is only a rhetorical one or politically-inspired. 

EU influence is more noticeable and evident from an institutional and legislative 

point of view of substantial amendments of the legislation and introduction of new 

legislation (the Law on Courts, the Law on Court and Prosecution Council, the Law 

on Public Prosecution, the Law for Judges and Public Prosecutors, the Law on 

Administrative trials, as well as the changes to the Criminal Code, the new Law on 

Criminal Proceeding, the extended confiscation). The EU’s influence is also visible 

concerning the introduction of a variety of reforms in the judiciary: specialized 
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departments for organized crime and corruption in the courts and the prosecution 

office, while the renovation of sections of some prison facilities and other facilities 

where people are detained and liberty deprived has also taken place. Hence, the 

biggest challenge that the country faces when seriously and professionally 

combating corruption is the politically-motivated background of this fight.  

The transformative power of socialization and interaction with the EU 

Sufficient training for MPs exists, organized by a variety of organizations that work 

closely with Parliament members. Worth mentioning is the fact that most of the 

MPs have certain professional background that has allowed them to develop 

personal capacities  and increase their knowledge in a variety of fields in relation to 

the EU issue.  

Most of the Macedonian political parties, at least the biggest ones - SDSM and 

VMRO-DPMNE - are affiliated to certain EU parties and closely cooperate with 

them on certain aspects related to their party programs, the exchange of ideas and 

experiences as well as strategies of how to win elections. I am not familiar with 

particularities regarding anti-corruption politics.  

Maybe, a problem that can be addressed is the frequent changing of members of the 

parliament, and their replacement with new and inexperienced politicians. 

Resolving it may require training being set up, as well as for any other Parliament 

body in the future.  

‘Differential empowerment’ 

The reports of the Coalition All for Fair Trials have been highly appreciated and 

trusted by the EU Delegation in Skopje, as well as by the team of experts coming to 

the country in order to evaluate the situation regarding reforms to the judicial sector 

and progress in the country’s fight against corruption. Parts of the Coalition’s 

reports were taken into consideration when preparing the country’s progress reports. 

On the trial-monitoring component, one of the main pillars of the Coalition’s work 

was one of the IPA 2009 objectives. The position, where our and other NGO’s 

reports were taken as relevant for the EU’s reports, made us more influential in 

Macedonian society. This is also creating a situation whereby some officials are not 

satisfied as they are not the only ones being consulted.  
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Justice reform and anti-corruption - a hidden political agenda? 

Three large-scale police operations have been carried out, leading to the arrest of 

numerous border police officers, doctors and officials from the Pension and 

Disability Insurance Fund. Prison sentences have been imposed on some of the 

defendants in first-instance court decisions. Investigation or court proceedings are 

ongoing for the others.  

Three of the highest-level corruption cases with imprisonment decisions have been 

sent back to the Primary courts due to procedural flaws found in the first-instance 

proceedings. The limited capacity of the Criminal Law Section in the Skopje Court 

of Appeal was further weakened by the suspension of more than half of its judges 

for disciplinary reasons. Two of the judges were dismissed and the other three were 

returned to the Court after three months. The independence of the judiciary remains 

a matter of serious concern affecting the determination to combat corruption.  

The Coalition’s project “Corruption Trial Monitoring Project” has begun with its 

implementation in 2007 as a pilot phase, and since 2008 as a program. The number 

of monitored trials has increased each year. In 2008, 95 cases were subject of 

monitoring, in 2009 110 cases, while in 2010 this number grew to 154 cases. In 

2010, out of 154 monitored cases, 60 were finished. The sentences vary from case 

to case but an overage imprisonment sentence of two years is noted from the 

monitored cases. The details regarding the penalty of the monitored corruptive cases 

can be seen from the Coalition’s reports.  
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Chapter 5 

 

COUNTRY REPORT 

SERBIA 

 

Author: Dragana Boljević 

 

Serbia is still waiting to become a candidate for EU membership, having officially 

applied on 22 December 2009. The very beginning of the EU accession road for the 

five countries of Southeastern Europe, including Serbia, was the Stabilization and 

Association Process (SAP), created in 1999. It was adopted in June 2000 by the 
European Council, which stated that all the SAP countries are “potential candidates” 

for EU membership.  

The SAP was launched in November 2000. A Community Assistance for 

Reconstruction, Development and Stabilization (CARDS) programme, specifically 

designed for the SAP countries, began in 2001 and the EU perspective for the 

Western Balkan countries was confirmed in June 2003, when the EU confirmed the 

SAP as its policy for those countries. Finally, in October 2004, the European Council 

launched a process for a Stabilization and Association Agreement (SAA) for Serbia 

and Montenegro. Due to disputes between the two federal units of the State Union - 

the EU adopted a ‘twin-track’ approach for Serbia and Montenegro at the end of 

2004, with the possibility of separate negotiations for the trade part of the SAA. 

Since March 2002, the Commission has reported regularly to the Council and 

Parliament on progress made by the countries of the Western Balkan region. These 

progress reports briefly describe the relations between Serbia and the Union; analyze 

the situation in Serbia in terms of the political criteria for membership; analyze the 

situation in Serbia on the basis of the economic criteria for membership; and review 

Serbia’s capacity to implement European standards - that is, to gradually approximate 

its legislation and policies with those of the EU’s acquis in line with SAA and 

European Partnership priorities. 
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SAA negotiations were suspended in May 2006 due to lack of progress on Serbia's 

co-operation with the ICTY, but began again in November 2007 after political 

elections and the establishment of a new government.  

On 29 April 2008, the SAA was finally signed, as well as an Interim Agreement on 

Trade and Trade-related issues between Serbia and the EU. Two of the most 

important obligations that Serbia will undertake through this agreement shall be the 

establishment of a free trade area and harmonization of legislation with EU law.  

Despite its setbacks in the political field, on 7 December 2009 the EU adopted the 

trade agreement with Serbia, while the Schengen countries dropped their visa 

requirement for Serbian citizens on 19 December 2009.  

Serbia started to implement the Interim Agreement on 1 January 2009. Following 

ICTY Prosecutor Brammertz’s report to the UN Security Council (UNSC) in 

December, the European Council decided to start implementing the Interim 

Agreement, which entered into force on 1 February 2010.  

However, it was not before mid June 2010 that EU member states decided to start the 

ratification process of the SAA and twelve of them have not yet ratified it. After 

submitting its application for EU membership on 22 December 2009, Serbia handed 

its answers to the European Commission’s questionnaire on 31 January 2011. 

Answers to additional questions were sent on 22 April 2011. On 12 October 2011, the 

EU will issue its assessment on Serbia’s EU accession candidacy. 

The European Council, by its decision 2008/213/EC of 18 February 20081 set up the 

first, pre-accession justice bench marks for Serbia. It states that the follow-up to the 

European Partnerships will be ensured through the mechanisms established under the 

Stabilization and Association Process (SAP), notably by the annual progress reports. 

The Decision sets up priorities related to the capacity of Serbia to meet the criteria 

defined by the Copenhagen European Council of 1993 and the conditions set by SAP, 

notably those defined by the Council in its conclusions of 29 April 1997 and 21-22 

June 1999, the final declaration of the Zagreb Summit of 24 November 2000 and the 

Thessaloniki Agenda. 

The priorities listed in the European Partnership have been selected on the basis that 

it is realistic to expect they can be completed or taken substantially forward over the 

                                                 
1 European Council, Decision 2008/213/EC, 18 February 2008  
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next few years. A distinction is made between short-term priorities, which are 

expected to be accomplished within one to two years, and medium-term priorities, 

which are expected to be accomplished within three to four years. The priorities 

concern both legislation and its implementation.  

The decision identifies short-term key priorities: among others, full cooperation 

with the International Criminal Tribunal for the former Yugoslavia (ICTY);  ensuring 

that the constitution and constitutional law are implemented in line with European 

standards; improving the functioning of the judiciary, guaranteeing its independence, 

accountability, professionalism and efficiency and ensuring that the career 

development and recruitment of judges and prosecutors are based on technical and 

professional criteria and free from political influence; ensuring proper functioning of 

the Constitutional Court; and stepping up the fight against corruption at all levels and 

developing a comprehensive public system of financial control to increase 

transparency and accountability in public finances.  

As for the judiciary, the short-term priorities are: ensuring full independence of the 

courts and prosecution system; strengthening the office of the prosecutor for war 

crimes; implementing the action plan on judicial reform; adopting and implementing 

legislation on mandatory initial and continuous training for judges, prosecutors and 

court support staff and strengthening training centers; rationalizing the court system 

and modernizing proceedings; introducing an effective court management system and 

establishing administrative and appellate courts; creating an IT network for 

prosecutors at all levels; ensuring the enforcement of court decisions; and further 

strengthening of the capacity to try war criminals domestically in full compliance 

with international obligations to the ICTY. 

As for anti-corruption policy benchmarks, which are very narrowly connected with 

justice benchmarks, the Council’s decision identifies as short-term priorities: 

implementing the action plan on the anti-corruption strategy and establishing an 

independent and effective anti-corruption agency; ratifying international conventions 

against corruption; further clarifying and enforcing regulations for the prevention of 

conflict of interests in line with international standards; and developing and 

implementing a transparent system of asset declarations of public officials. 
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RULES AND INSTITUTIONS 

 

1. Anti-corruption institutions  

Corruption is the fifth biggest problem in Serbian society, after unemployment, 

poverty, low salaries and lack of opportunities for young people2.   

Pursuant to the National Strategy and harmonization of domestic legislation with 

international standards, Serbia ratified: the United Nations (UN) Convention against 

Corruption3, UN Convention against Transnational Organized Crime and 

complementary protocols4, Council of Europe (CE) Criminal Law Convention on 

Corruption5, CE Convention on Laundering, Search, Seizure and Confiscation of 

Proceeds from Crime6, and signed: CE Civil Law Convention on Corruption7, 

Additional Protocol to the CE Criminal Law Convention on Corruption8 

There is a significant number of anti-corruption institutions in Serbia, administrative, 

police and judicial, with broad scope of competences: advisory, supervisory, 

analytical, operational, investigative, authorized to propose or issue the measures or 

sanctions. 

Though some of those institutions have only a consultative role, like the Anti-

Corruption Council (established in 2001), or do not have very broad competences, 

like the Commissioner for the Information of Public Importance and Personal Data 

Protection, they are really independent, professional, diligent, efficient - and therefore 

respected and well trusted. In fact, the bodies set the standards in anti-corruption 

                                                 
2 Examination of the public opinion in Serbia on corruption, the report of the Medium Gallup, 
October 2010 
3 Law on Ratification of the United Nations Convention against Corruption (Official Journal 

of SCG – International Treaties No. 12/05) 
4 Law on Ratification of the United Nations Convention against Transnational Organized 
Crime and complementary protocols (Official Journal of FRY – International Treaties No. 
6/01). 
5 Law on Ratification of the Criminal Law Convention on Corruption (Official Journal of FRY 

– International Treaties No. 2/02 and Official Journal of SCG – International Treaties No. 
18/05). 
6 Law on Ratification of the Council of Europe Convention on Laundering, Search, Seizure 
and Confiscation of Proceeds from Crime (Official Journal of RS, No. 19/09). 
7  Law on Ratification of the Civil Law Convention on Corruption (Official Gazette of RS. No. 
102/07). 
8 Law on Ratification of the Additional Protocol to the Criminal Law Convention on 
Corruption (Official Gazette of RS, No. 102/07). 
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activities and are the real role-models for the rest of anti-corruption institutions, 

whose competencies are much broader and legal authorizations much stronger. 

Serbia adopted a National Strategy for the fight against organized crime in March 

2009. The Law on Organization and Competences of the State Institutions in 

Suppressing Organized Crime was adopted in August 2009, giving broader 

competencies to the Specialized Prosecutor for Organized Crime, along with the Law 

on Enforcement of Prison Sanctions for Criminal Offences of Organized Crime. 

Changes to the Criminal Code, adopted also in August 2009, introduced new criminal 

offences, in particular in the area of financial crime. 

The Public Prosecution Office for Organized Crime was established in 2003. It is 

defined as a prosecutor’s office of special jurisdiction and constitutes one of the 

competent authorities for the fight against corruption. The legal framework for its 

activities includes: the Law on Organization and Competence of the State Authorities 

in Suppressing Organized Crime, Criminal Procedure Code, Law on seizure and 

confiscation of the proceeds from crime and the Law on Public Prosecution.  

The Public Prosecution Office for Organized Crime may have divisions outside its 

base. There is a special prosecutor for organized crime with 14 deputies. The 

prosecutor for organized crime is appointed by the National Assembly for a period of 

6 years, replaced by State Prosecutorial Council (SPC), and enjoys the same 

immunity as any other public prosecutors. Within the Serbia’s Public Prosecution 

Office the Anti-corruption Division has been established, coordinating all subordinate 

public prosecution services during prosecution of these types of criminal offences. In 

the national prosecution there are 3 deputies and in each of the four appellate 

prosecutions one deputy for organized crime. In total, 79 prosecutors have been 

specially appointed to deal with corruption cases.  

The Law on Public Prosecutions stipulates that the public prosecutor (PP) and deputy 

PP are independent in exercising their jurisdictions. The executive and legislative 

authorities are prohibited from influencing their work and the handling of cases by 

using the public authority, media or any other means that may jeopardize the 

independence of public prosecutions. Resources for prosecution for organized crime 

shall be provided from Serbia’s national budget. The legal provision on the 

independent judicial budget is subsequently being withdrawn. 

The prosecutor for organized crime is in charge for organized crime and criminal 

corruption offences when the defendant or bribed person is an official or executes a 

public function by election, appointment or nomination by the National Assembly, 

Government, High Judicial Council (HJC) or State Prosecutorial Council (SPC), 
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when the amount of acquired material wealth exceeds 200,000,000 RSD 

(2.000.000€). The prosecutor for organized crime is in charge of, inter alia, crimes 

against official duty (abuse of office, accepting a bribe, giving a bribe and trading in 

influence), as well as for criminal abuse of office. 

Police actions have led to the arrest of a number of suspects of organized crime 

activities. Police capacity for investigating financial crimes was improved by setting 

up a financial investigation unit within the Ministry of the Interior, which became 

operational in June 2009. Specialization within the criminal police continued, with 

the creation of special units fighting cyber crime and drug-smuggling. A directorate 

for the management of seized assets has been in operation since March 2009. A 

Commission for inter-ministerial coordination in the field of Justice and Home 

Affairs was established in December 2008, with the aim of improving inter-

ministerial coordination in the fight against organized crime. A number of suspected 

members of organized crime groups were arrested. 

However, a comprehensive threat analysis and an action plan for implementation of 

the new organized crime strategy are missing. The prosecution services still lack 

adequate premises, infrastructure and training to carry out the new task of leading 

criminal investigations. The newly established bodies, such as the financial 

investigation unit and the directorate for the management of seized assets, face 

serious staff shortages and are therefore only partially operational. 

The Law on Organization and Jurisdiction of Government Authorities in Suppression 

of Organized Crime, Corruption and Other Particularly Serious Criminal Offences 

provides for the jurisdiction of the Higher Court in Belgrade, as a first instance court, 

and the Appellate Court in Belgrade, for second instance decisions, in cases of 

organized crime. Special Departments run by Heads of Departments, have been 

established in these courts. 

In the Special (Organized Crime) Department of the Higher Court in Belgrade there 

are currently 15 judges: 12 judges and the acting President of the Court constitute 

four judge panels, while two judges act on cases in investigation stages. Pursuant to 

provisions of the Criminal Procedure Code, judge panels in organized crime cases are 

composed of three professional judges. In addition to the assigned judges, there is a 

total of 125 employees, including 23 judicial assistants. 

In the Appellate Court in Belgrade, 10 judges (in two five-member chambers) are 

assigned to organized crime cases. These judges also deal with all other types of 

cases, like all other judges in the Criminal Division of that Court. 
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The status and immunities of the judges in the Special (Organized Crime) Department 

of the Higher Court in Belgrade are the same as for other judges with lifetime tenure 

in Serbia. The acting9 president of the Higher Court in Belgrade, like any other 

president of any other court, decides which judge will be assigned in the Organized 

Crime Department by the annual activity schedule at the end of each year.  

The Anti-Corruption Agency (ACA) was established in 2009, on the basis of the 

European  Council’s decision 2008/213/EC of 18 February 2008 and GRECO 2006 

recommendations for Serbia covering legislation: the existence of specialized 

institutions, and the issue of their independence; functioning and prevention 

mechanisms; identification and seizure of proceeds from criminal offences of 

corruption; prevention and detection of corruption in public administration; and the 

establishing of criminal liability of legal persons. The time limit was extended by an 

additional 18 months in June 2008 at the 38th GRECO Plenary, when GRECO 

adopted the Joint First and Second Round Evaluation Report of the Republic of 

Serbia10. 

                                                 
9 Though it was prescribed by the Law on Judges that the presidents of all courts have to be 
elected at the latest on 31 March 2010, aside from the president of High Court of Cassation, 
not one president has been elected until now. So all 126 courts, aside Cassation, have acting 
presidents. 

10 Serbia has complied with 12 of the total 25 recommendations in a satisfactory manner. The 
recommendations referred to the areas of public procurement, duration of tenure of the public 
prosecutor and establishment of a specialized anti-corruption department within the 
prosecutor’s office; cooperation between the police and prosecutor’s office; training 
programme for the police and prosecutor’s office; protection of witnesses; seizure of assets; 
Action Plan for the Implementation of the National Strategy for Combating Corruption and 
mechanisms of implementation; introduction of the Ombudsman at the central and local 
levels; access to information of public importance; training of civil servants in the area of 
suppression of corruption; and adoption of a Code of Ethics in civil service.  
Following Serbia’s Additional Report adopted on 25 June 2010, 8 additional 
recommendations were rated as satisfactory. They referred to the extension of the term of 
office of the Special Prosecutor for organized crime and his deputies; adoption of legislative 
and other measures for the establishment of an efficient system for the implementation of 
special investigation techniques which will ensure that the competent bodies have adequate 
equipment and training; extension of the legislative provision on the temporary freezing of 
suspicious transactions as well as the extension of the Law on the Prevention of Conflict of 
Interest in the Discharge of Public Office to all public officials in the state administration. 
Moreover, the value of all gifts that officials may receive (e.g. gifts the value of which does 
not exceed a half of the average monthly salary) is reduced to the level that will in no event 
raise suspicion that this is bribe or any other form of undue material benefit; and liability of 
legal persons for criminal offence of corruption has been established, which ensures their 
efficient and adequate punishing. 
The remaining 5 recommendations have been complied with partially. They refer to the issue 
of private auditors and accountants, civil servants, requirements. 
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The Law on Anti Corruption Agency (ACA) was adopted on 27 October 2008 and 

represents a high-quality legal act and a good basis for anti-corruption activities. 

According to the Law, ACA has the status of a legal entity. The bodies of the ACA 

are the Board (which has nine members) and the Director. ACA is accountable to the 

National Assembly, to which it is required to file an annual work report that includes 

a report on implementation of the Strategy, the Action Plan and Sector Action Plans. 

Resources for the ACA are allocated from the Serbian national budget, as well as 

other sources. The ACA independently uses the funds in accordance with the Law. 

The ACA Board and Director were elected in 2009. The term of office of a Board 

member is four years, the ACA Director five years, and a person may be a Board 

member/Director only twice. The Director and Deputy Director were elected on 19 

July 2009.  

The Law on the ACA regulates issues of establishment, legal status, competence, 

organization and operation of the Agency, rules regarding the prevention of conflicts 

of interests while performing public functions and reporting the assets of persons 

executing public functions, procedures in cases of violations of the said law, 

introduction of integrity plans and other issues of importance for the Agency, 

establishes the ACA duties in compliance with the law governing funding of political 

parties and in providing the ACA opinions and directions for the implementation of 

the Law and for amendments and adoption of regulations governing the fight against 

corruption. ACA is to introduce and implement training programmes on corruption, 

to keep a register of assets and incomes of officials and other special records, in 

accordance with the Law and act on complaints of legal entities and individuals and 

to perform other activities in accordance with the Law. For the first time, the Law 

prescribes the fines for misdemeanor violation of legal provisions. For failure to give 

information or for giving the false information about a property, the Law prescribes a 

prison sentence and a ban on holding public office for ten years if the official is 

sentenced to imprisonment.   

The ACA maintains a Register of Property, taking into account security measures and 

protection of the right to privacy, and a Register of Officials (containing public 

offices at all institutional levels in Serbia with the titles of the offices), a list of legal 

persons in which the official owns more than 20% of interest or shares, as well as a 

list of gifts. These data are available on the Agency’s website, as prescribed by the 

Law. The ACA controls the timeliness of report submissions and the accuracy and 

completeness of data. For the purpose of control, the Agency can demand from the 

competent authorities to provide data from the financial organizations, companies and 

other persons. The measures issued to the official because of the violation of this law 

are: a cautionary measure and the measure of a public announcement of 

recommendation for dismissal.  
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The Law on the ACA began to be implemented for public officials on 1 Jan 2010. 

There is no class of public officials outside the scope of its competences. However, 

temporary staff, namely persons employed for a certain period of time or on contract 

basis, are not considered officials within the meaning of the Law on the ACA. The 

public official is defined (Art.2) as any elected or appointed official at all levels of 

government (central, local, autonomous province). 

In March 2010, the Agency issued rules on the content of records and financial 

reports of political parties. It maintained the previous deadline of 15 April for parties 

to submit their annual reports and all parliamentary parties abided by the deadline. 

The ACA passed at least 120 decisions on conflict of interest it had found, 20 

decisions on violations of the Law on the ACA and 11 cautionary measures. As of 

June 2010, these reports are publicly available on the Agency’s website. Based on 

Article 82 of the Law, the ACA has passed 516 decisions dismissing requests by 

public officials holding more than one public office at the time the Law entered into 

force to be allowed to continue in both public offices, and ordered them to choose, 

within the set timeframe, which office they will continue to occupy. The ACA has 

received, through the Register of Officials, which is updated daily, at least 5,500 

reports about the taking up or termination of public offices. 

The Agency is not yet fully staffed, lacks permanent premises and technical 

equipment and remains dependent on the cooperation of other state bodies and the 

effectiveness of law enforcement authorities. It is yet to establish a track record of its 

capability to efficiently assess the correctness and completeness of asset declarations 

of public officials. On the other hand, the Agency should be much more open 

publicly about the causes of the insufficient effects of its work. Otherwise, the 

perception of the ‘weakness’ of the institution will continue to exist. Though its 

competence is broadly stipulated by the Law, in fact there are serious obstacles to its 

proper functioning. There are still various ways to get around the Agency’s decision: 

Just half a year after ACA started work (1 Jan 2010), a Law on amendments of the 

ACA Law was adopted (29 July 2010). It changed the transitional article 82 of the 

2008 law on the ACA to maintain multiple functions. For more detailed explanation 

see the 3 last paragraphs. 

The other example of bypassing the ACA Law is the case of a member of HJC 

elected from the corpus of law professors. Right after the professor was elected as a 

HJC member in July 2010, ACA established that he is in conflict of interest due the 

fact that he is a dean of one law faculty and ordered him to opt for the function he 

will continue to discharge. ACA rejected his appeal in March 2011 and notified the 

Parliament to dismiss the professor from his function as a member of the HJC, but the 
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Parliament did not act. The professor is still the member of the HJC and participates, 

it seems, in its decision making. Instead of marking such an anomaly, there is no trace 

of it on the Agency’s website, even though some other ACA decisions are accessible 

to the public.  

Coordination between different anti-corruption bodies remains a challenge to their 

effectiveness. Following EU suggestions, in an attempt to resolve the coordination 

problems, the Minister of Justice was proclaimed as coordinator of anti-corruption 

bodies on 24 May 2011. Trying to better explain the minister’s competences 

regarding this function, experts searched the web pages of the Serbian government, 

the Ministry of Justice, the ACA, but did not find ANYTHING on this function. That 

fact is very significant for a conclusion on the effectives of anti-corruption bodies’ 

coordination. 

As stated in the EU’s 2010 Progress Report, cooperation between relevant agencies 

has improved in Serbia, in the Balkan region and internationally; this has led to good 

results in high-profile investigations and the arrest of a number of suspects. 

Confiscation of assets started in a more systematic way and confiscations were 

carried out in a number of cases. However, a new and substantially revised Criminal 

Procedure Code11 has still not been adopted. It entered on 1 September in the 

Assemblies’ adoption procedure but there is controversy on its applicability and 

compliance with the legal system as a whole. The capacities of the law enforcement 

agencies to use modern investigative techniques, in particular in the area of financial 

investigations, need to be further strengthened. The witness protection system also 

needs further upgrading.  

It would be interesting to know whether as many bodies exist in all countries as they 

do in Serbia. It would also be interesting to know whether there are as many anti-

corruption bodies in countries where corruption is not as high. It might be that the 

more bodies, the more interferences of the competencies and responsibilities and the 

less anti-corruption effects. It seems that there are a lot of criminal charges submitted 

by the police (more than 5,000 in the last 3 years as the interior minister recently 

said), but regardless of the many institutions established in the last decade, 

convictions for corruption-related crimes are still quite few. It seems that there is a 

kind of disconnect, a ‘dam’ in public prosecution offices. Also, it should be noted that 

judges claim that the quality of the evidences ‘prepared’ by the police and the 

prosecution is insufficient to lead to more condemning decisions.  

                                                 
11 Criminal Procedural Code (Official Gazette of FRY, No. 70/01 and 68/02, Official Gazette 

of RS, No. 58/04, 85/05 – other law, 115/05, 49/07, 22/08, 20/09 – other law, 72/09 and 76/10) 
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2. Immunities 

So-called personal immunity is enjoyed by Members of Parliament (MPs), the 

President of the Republic, Prime Minister and Government members, Ombudsman 

and his/her deputies, judges of the Constitutional Court and Commissioner for the 

protection of equality. 

The National Assembly decides on the immunity of the President of the Republic, 

Ombudsman, Commissioner for the Protection of Equality, members of the Council 

of the State Audit Institution, Commissioner for information of public importance 

and personal data protection, and the Public Prosecutor and members of the State 

Prosecutorial Council (the authorised committee of National Assembly). The 

Government decides on the immunity of the Prime Minister and Government 

members. The Constitutional Court decides on the immunity of judges of the 

Constitutional Court, and the High Judicial Council (HJC) decides on the immunity 

of judges and members of the High Judicial Council.  

The immunity for the aforementioned institutions refers to ‘freedom of speech, 

expressed opinion or voting’ during and after discharging public function and 

“freedom from arrest”. The “freedom from arrest” means that the officials cannot be 

detained nor can criminal procedure be initiated against them until the end of their 

public function or until the competent body decides to cancel their immunity. 

Functional immunity is enjoyed by the judges and members of the HJC, public 

prosecutors (PP) and deputies PP and members of the State Prosecutorial Council 

(SPC), Commissioner for Information of Public Importance and Personal Data 

Protection and members of the Council of the State Audit Institution. 

The functional immunity assumes freedom of opinion in performing the public 

function. That means that judges/prosecutors and other public officials having this 

sort of immunity may not be held responsible for her/his expressed opinion or voting 

in the process of passing the decision while performing their public office.  

Such immunity also assumes that they may not be detained or arrested for a criminal 

offence committed in performing their judicial function without the approval of the 

HJC/SPC (for more on judicial immunity see part 5.5). 

On the lifting of immunity of a judge or a HJC member it is the HJC that decides. On 

the lifting of immunity for a public prosecutor, deputy public prosecutor and 

members of the SPC it is the National Assembly that decides. The HJC has not had 

cases in which a judge invoked immunity - therefore, the HJC has not had to adopt 
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decisions on immunity of judges.  

Judges and PPs/deputy PPs enjoy personal immunity from civil suits for monetary 
damages for unlawful or improper work in the exercise of their judicial 
functions for which damages the State Republic is liable. Until the 2008 Law on 

Judges12 and the Law on Public Prosecution13, the right of the Republic to 

demand a judge to remunerate the paid compensation was established only in 

cases where damage was caused willfully or by gross negligence within the 6 

month period of limitation. Whether the damage is caused willfully or by gross 

negligence is for the court to decide on, in due procedure by the final court decision, 

having in mind all relevant facts and aspects of the case.  

Public officials, no matter the public function they are discharging, do not have any 

kind of immunities from civil, administrative and disciplinary liability. 

Since the constitution in its current composition from 11 June 2008, the National 

Assembly received a total of 27 requests to waive the immunity of Members of 

Parliament (MPs). The majority of submitted requests refer to criminal offences of 

insult and defamation allegedly made by MPs. The majority of MPs has not invoked 

immunity. 

The immunity of an MP is prescribed by Article 103 of the Constitution and 

elaborated by Article 38 of the Law on the National Assembly, which entered into 

force on 27 February 2010 and changed the previously applied procedure. The Law 

prescribes that proceedings before competent authorities may be conducted against 

MPs who have not invoked their immunity, while only if an MP has invoked his/her 

immunity, the proceedings may be conducted with prior approval by the Assembly.  

The Assembly has the competence to revoke an MP of his/her immunity, upon the 

proposal the Administrative Committee and request of the prosecutor's office or a 

court. The Administrative Committee has, as the competent working body of the 

Assembly, in each of the proceedings, submitted a request to the competent authority 

to deliver information on whether the MP has invoked his/her immunity or not. Some 

of the proceedings are being conducted without any obstructions, as the MPs have not 

invoked their immunity. Having in mind the newly-established legal solution and 

                                                 
12 Law on Judges (Official Gazette of RS, no. 116/2008, 58/2009). Decision CC and 
104/2009, amended by the Law on amendments and supplements to the Law on judges 
(Official Gazette of RS, no. 101/2010) 
13 Law on Public Prosecution (Official Gazette of RS  No. 116/08, 104/2009) amended by 
Law on amendments and supplements to the Law on Public Prosecution (Official Gazette of 

RS no. 101/2010) 
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new practice, the requested replies have not yet been received for all the cases. 

In practice, the Assembly’s commission, which takes a first view about lifting the 

immunity of prosecutors and MPs, is presented with the prosecutor’s report on the 

case, the criminal charge and other evidence which might exist in the file. The view 

of the commission is that they should check the ‘legality of the procedure’. This is 

very dangerous as it means overstepping the competences allocated by the 

Constitution to the National Assembly and transferring some of the essential 

attributions of the judiciary to politicians. De facto, the result of these procedures is 

that certain groups of public officials are above the law and may never be held 

accountable through criminal proceedings.  

In mid-2011, some officials stated that EU is requesting that Serbia narrows the 

immunity rights and started to emphasize the need to change the Constitution. In fact, 

the scope of immunity as it is foreseen is overall not problematic, There is the issue 

of involvement of the National Assembly in the procedure of lifting the 
immunity for prosecutors, which brings into question the independence of these 

magistrates from political influence. The main problem is in the implementation of 
the existing provisions of lifting the immunities. Article 295 (2) of the Rules of 

Procedure of National Assembly stipulates that the tasks of the Board for 

Administrative Budgetary and Mandate-Immunity issues are to be executed by the 

Administrative Board until the constitution of a new session of the National 

Assembly. Thus far, the Administrative Board has received two requests from 

Assembly deputies on this issue, to which the Administrative Board gave a positive 

opinion. It seems that the Assembly never denied lifting the immunity of some public 

officials. Still, there is misuse of this institute by postponing the Assembly’s deciding 

on lifting the immunity.  

The EU expects and suggests that Serbia should review the current regulatory 
framework for lifting immunities for judges, prosecutors, Members of Parliament 

and Ministers to ensure that the entity in charge with lifting the immunity refrains 

from acting as a ‘judge’ in these cases. Also, Serbia should adopt rules of procedure 

applicable to these situations clarifying what documents shall be submitted by 

prosecutors requesting the lifting of immunity and the scope of the administrative 

assessment performed before a decision is taken on these issues. 
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3. Declarations of wealth/interest 

The ACA is competent on preventive measures, the supervision of conflict of 
interest cases and funding of political parties. The Law establishes the data which 

have to be contained in the report (Art.46). The declaration on property contains 

information on ownership of the immovable property, property claim on 

transportation vehicles and property subjected to registration (cars, motorcycles, 

boats, planes, etc.), values, stock, loans and mortgages, service privileges such as the 

right to use an apartment for official use, official cars with or without a driver, and 

official work phones. The declaration on incomes contains salaries and other 

incomes, savings accounts in the country and abroad, as well as rights in respect of 

copyrights, patents and similar intellectual property rights, the source and amount of 

net incomes from exercising public function, i.e. public functions, membership in 

bodies of associations, etc. 

The declaration must be completed at the beginning and end of public service and at 

the beginning of each year. The official is obliged to submit the report by 31 January 

of the current year at the latest, with the state on 31 December of the previous year if 

there were important changes regarding the data from the previously submitted 

report. ACA has received around 16,500 reports.  

Regarding officials in the Government, administration and judiciary, rules which 

ensure preventing conflicts of interest are contained in the Constitution14, the Law on 

the ACA15, and in special laws and bylaws in the field of state administration and 

judiciary. Rules on incompatibilities referring to officials in the Government, 

administration and judiciary may be contained in laws and bylaws adopted in other 

areas. 

The current Constitution, as well as the previous one, as a supreme legal act 

prescribes that no one can exercise state function or discharge a public office 
which is in conflict with his/her other functions, affairs or private interests, and 

the existence of such a conflict shall be resolved by the Constitution (Art.6). Member 

of the Government cannot be a deputy in the National Assembly, member of the 

autonomous provincial parliament and councilor in assembly of the local self-

government, nor a member of an autonomous province executive council or an 

executive body of local self-government unit. The law stipulates which other 

functions, affairs or private interests are in conflict with the position of Member of 

Government (Art.126). A judge of the Constitutional Court cannot discharge another 

                                                 
14 Official Gazette of RS, No. 98/2006 
15 Official Gazette of RS, No. 97/08, 53/10 
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public office or exercise professional function except for a professorship in a Faculty 

of Law in the Republic of Serbia. A judge is suspended from duty if a conflict of 

interest occurs. Regarding judges, prosecutors and deputy public prosecutors, the 

Constitution prohibits political activity, and stipulates that the law provides which 

other functions, affairs or private interests are inconsistent with judicial, or prosecutor 

functions (Art.152 and 163). Court presidents cannot be electing members of the HJC 

(Art.153).  

The Law on the ACA is a fundamental, system law that regulates the area of a 

conflict of interest in more detail. The law stipulates a broader definition of a public 

official16 and the rules regarding prevention of conflict of interest while discharging 

public office, procedures and decision making that the Agency performs ex officio 

and sanctions in cases of law violation. Certain rules regarding prevention of conflicts 

of interests in executing public functions are contained in procedural laws (the Law 

on Criminal Procedure, the Law on Litigation Procedure) that contain provisions on 

recusal, or exclusion for officials, during the procedure. 

As a rule for the officials, it is set out that duties to discharge public office are done in 

a way so that the public interest is not subordinate to private interest, to avoid 

creating a dependency relationship with the person who could affect his/her 

impartiality in the discharge of public office. In a case that such a relationship cannot 

be avoided or already exists, the official must not use his/her public function to 

acquire any benefit for himself/herself or related person (Article 27). The law allows 

the official to discharge only one public office, unless the law or other regulations 

require him to discharge more public offices, and exceptionally, an official may 

discharge other public office based on the consent of the Agency (Article 28).  

The ACA will not give approval to carry out other public office (Article 28) if the 

exercise of that office is in conflict with the public office that the official already 

holds - that is if it finds a conflict of interest, and shall accordingly issue a reasoned 

decision. If the Agency does not decide within the 15 days period, it is considered 

that it gave approval for an official to carry out other public office, unless an official 

is banned by another regulation to exercise simultaneously those two public offices. 

If the Agency establishes that there is a conflict of interest, it shall notify the official 

and authority in which he/she holds public office and propose measures to eliminate 

                                                 
16 The public official is any elected, appointed or nominated person to the organs of the 
Republic of Serbia, autonomous provinces, self-government units, organs of public 
enterprises, institutions and other organizations founded by the Republic of Serbia, the 
province or local self-government  
. 
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conflicts of interest. The individual act, in whose adoption the official who had to be 

exempted because of the conflicts of interest participated, is null and void.    

An official holding multiple public offices on 1 January 2010 was required to opt for 

the public office he/she would continue to discharge (Art.82). An official whose 

public function had expired, except for officials elected directly by citizens, may 

conclude an employment contract related to the function of the official only under the 

approval of the Agency two years after the expiration of his/her function (Art.38). 

The approval of the Agency shall be requested before the conclusion of an 

employment contract and the decision on such a request will be adopted in each 

concrete case, taking into account the circumstances. Should it find that the 

conclusion of an employment contract or establishment of business co-operation may 

cause conflicts of interest the Agency shall not grant the approval.  

There are more than 1,800 public officials with 2 public functions, more than 200 

with 3 public functions and several of them with 4 or 5 public functions. Following 

efforts by the ACA to enforce the ban for officials to hold more than one public 

function, the relevant law was changed in July 2010 to partly suspend this ban by 

allowing the possibility for officials holding multiple public offices on 1 January 

2010 to continue discharging multiple offices. The amendment enabled the public 

officials to maintain multiple functions (Article 29 of Law on amendments changed 

the transitional article 82 of the ACA Law).   

On 8 September 2010 the ACA asked the Constitutional Court (CC) to assess the 

constitutionality and legality of this amendment. The CC issued the provisional 

measure which allowed the public officials, especially MPs, to keep the other public 

function until the final Court’s decision. Only on 7 July 2011, the CC decided that the 

challenged provision is unconstitutional. To be enforced, the CC decision must be 

published in the Official Gazette, but the CC failed to do it for the following two 

months. After one of the ACA Managing Board’s members publicly announced that 

he will ask for the dismissal of the CC president if the named decision is not 

published in the Gazette by 7 September, CC published the Decision on 7 September. 

The publishing of the CC decision will now allow the ACA to continue already-

initiated procedures against the public officials who did not opt for one function. 

Nevertheless, given the number of initiated procedures, the ACA capacities and the 

time needed for finalization of the procedures, the public officials will succeed in 

keeping double functions almost until the next parliamentarian elections (the deadline 

for the regular elections is spring 2012).  

Regarding officials in the judiciary, aside the constitutional ban for a judge (Article 

152) or prosecutor (Article 163) to be a member of a political party, or to be 
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politically active in any other way, both the Law on Judges and Law on Public 

Prosecution, inter alia, set out limitations on the discharge of other offices or 

performance of other jobs incompatible with judicial duties. A judge/prosecutor is 

required to notify the HJC/SPC in writing of every service or engagement that may 

possibly be incompatible with the judicial office. The judge/PP is obliged at all times 

to comply with the Code of Ethics, adopted by HJC (Article 3)/ SPC (Article 47), 

cannot hold office in law-making and executive authorities, public services and 

autonomous province and local self-government units (Article 30)/PP (Article 65), or 

perform any other publicly or privately paid work or provide legal services or advice 

for a fee. Exceptionally, a judge/PP may be a member of a managing body of an 

institution responsible for judicial training, as decided by the HJC/SPC in accordance 

with special law. Also incompatible with the judicial function are other services, 

activities and actions that are contrary to the dignity and independence of judges and 

damaging to the reputation of the court. Considering that the judges/prosecutors 

perform their function - both those elected for a mandate of three years and those in a 

permanent position – the aforementioned provisions of the Law on the ACA are 

mandatory for judges/prosecutors as well.  

The HJC/SPC decides which activities are contrary to the dignity and independence 

of a judge/prosecutor and damaging to the reputation of the court/prosecution office, 

based on the Code of Ethics. The HJC/SPC notifies the president of the court/public 

prosecutor and a judge/deputy prosecutor on the existence of the incompatibility of 

service or work with the judicial function. The President of the court/public 

prosecutor is obliged to file disciplinary charges as soon as he/she learns that the 

judge/deputy prosecutor performs service or work or actions which may be 

incompatible with his/her function. 

The HJC/SPC bodies decide on the disciplinary responsibility of the judge/PP. The 

President of the court/public prosecutor is obliged to file disciplinary charges as soon 

as he/she learns that the judge/deputy prosecutor performs service or work or actions 

which may be incompatible with his/her function. The foreseen sanctions are: 

dismissal from the public office (for performing activities that were determined by 

law as incompatible with judicial function, delivering incomplete and inaccurate data 

significant for the work), fines for misdemeanor violation of the law provisions, a 

prison sentence and a ban on holding public office for up to ten years if the official is 

sentenced to imprisonment (for failure to give information or for giving the false 

information about the property).  

In the course of 2010, there were 50 disciplinary reports submitted and from January 

to April 2011, another 33 disciplinary reports, all of which shall be processed by the 

disciplinary prosecutor and his/her deputies.  
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4. Confiscation 

Serbia ratified the Council of Europe’s Conventions on laundering, search, 
seizure and confiscation of the proceeds from crime of 8 November 1990 in 
2005 (before that the FRY ratified it in 2002) and on laundering, search, 
seizure and confiscation of the proceeds from crime and on the financing of 
terrorism of 16 May 2005 in 2009. As a specific instrument of anti-corruption 
activities and to tackle organized crime and money laundering, Serbia 
introduced the seizure of property acquired by organized crime as a type of 
confiscation. Seizure of property, i.e. property acquired by committing 
offence, is defined in the Criminal Code17 – chapter VII (Art. 91. 91 to 93) 
and Law on Seizure and Confiscation of Proceeds from Crime (which became 
applicable on 1 March 2009)18.  

The authorities competent to trace, seize/confiscate and manage the proceeds from 

crime include the PP, the court, the Financial Intelligence Unit of the Ministry of 

Internal Affairs and the Directorate for management of seized and confiscated assets 

(Directorate). The Directorate is a body within the Ministry of Justice to perform the 

tasks ex officio under the competence thereof or at the order of the public prosecutor 

and the court. Government and other authorities, organizations and public services 

are required to provide assistance to the Directorate.  

Pursuant to the provisions of the Criminal Code, it is possible to seize pecuniary 
equivalent instead of actual proceeds acquired from crime, if such a seizure is not 

possible (Article 92.1) and to impose the security measure of seizing objects in 

relation to the object intended for or used for committing criminal offence or which 

resulted from committing criminal offence, when there is a threat that certain object 

will be re-used for committing criminal offence or when the seizure of the object is 

necessary for the purpose of protection of general security, or for moral reasons 

(Article 87 of the Code)19.  

The Law prescribes the conditions, procedure and bodies in charge of detection, 

                                                 
17 Criminal Code (Official Gazette of RS, No. 85/2005, 88/2005 – cor, 107/2005 - cor, 72/2009 
i 111/2009) 
18 Law on Seizure and Confiscation of Proceeds from Crime is published in the (Official 

Gazette of RS, No. 97/2008) 
19 Provisions of the Law on the Seizure and Confiscation applies to the criminal offences like 
organized crime, showing pornographic material and child pornography, criminal offences 
against economy (Articles 223. 3, 224.4, 235.3, 226.2, 229.2,  230.2, 231. of the Criminal 
Code), unlawful production, keeping and distribution of narcotics, against public peace and 
order, abuse of office, and against humanity and other goods protected by international law, 
counterfeiting money, forging securities, forging and misusing of payment cards, forging 
value tokens, tax evasion, smuggling, money laundering. 
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seizure and management of the proceeds from crime and introduces a multi-

disciplinary approach in all relevant investigations of crimes involving corruption, 

elaborates the disposal and distribution of seized proceeds from crime and stipulates 

the establishment of a special organization responsible for managing seized and 

frozen assets. 

The seizure of assets can be temporary and/or permanent. Any request for permanent 

seizure of property is registered separately for each category of crime.  

If there is a risk that the subsequent seizure of proceeds from crime could be hindered 

or precluded, the PP may file a motion for temporary seizure of assets. The motion 

shall be decided on, depending on the phase of proceedings, by the investigating 

judge, president of the trial chamber and/or the trial chamber conducting the main 

hearing (Article 21.3). This measure will be in force until ruling of the court on the 

public prosecutor's motion. The order will be enforced by the unit in charge of 

financial investigation. Should there be a risk that the owner will make use of the 

proceeds from crime before the court decides on the motion, the public prosecutor 

may issue an order banning the use of assets, and on temporary seizure of movable 

assets. This measure will be in force until ruling of the court on the public 

prosecutor's motion. The order will be enforced by the unit in charge of financial 

investigation. 

After legal entry into force of an indictment and no later than one year following the 

final conclusion of criminal proceedings, the PP shall file a motion for permanent 

seizure of the proceeds from crime. Upon receiving the decision, the Directorate 

immediately undertakes measures to safeguard and maintain the assets seized, and 

manages the seized assets until final conclusion of the procedure for permanent 

seizure of assets. The appeal shall not preclude the Directorate undertaking measures 

for safeguarding and maintaining the assets seized.  

There are currently a total of 22 proceedings for seizure of assets before the Special 

Department of the Higher Court in Belgrade, out of which 12 are investigative cases 

and 10 are cases following indictment. Since March 2009, with regards to criminal 

offences of corruption (taking bribes, offering bribes, abuse of office, abuse of 

authority in the economy and trading in influence) based on court decisions and 

prosecutor orders in 13 cases, the Directorate has now taken over and manages the 

following assets: around €100,000 in cash, 12 real estates, 100 hectares of land, 62 

companies and 170 vehicles. From leasing the real estate that was temporarily seized, 

the Directorate obtains monthly income of €14,000. Out of the total number of seized 

vehicles, 106 vehicles were given for management to other state authorities that 

participate in fighting organized crime.  
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The Law on Seizure and Confiscation of Proceeds from Crime is controversial in two 

ways. On one hand, the formal procedure of confiscation can be initiated after the 

prosecution indictment comes into force of (Article 25.2), so before the final 

condemning verdict, which can violate the presumption of innocence and the right to 

a fair trial. On the other hand, in practice, provisional confiscated property is being 

sold though it is not stipulate by the Law. On 30 June 2011, the Constitutional Court 

issued a ruling to not accept an initiative for a procedure to assess the 

constitutionality and illegality of that Law20. The CC found that the Law adopted as 

such represents the fulfillment of the ratified international treaties and generally 

accepted rules of international law that are part of the legal system of the Republic of 

Serbia, accordingly to Article 194.4 of the Constitution. The measure of the 

temporarily seizure of the assets, (Article 21.3 of the Law) as well as the selling of 

those assets, together with the right of the defendant to be compensated by the State 

in certain cases (Articles 45.2, 46.2 and 47 of the Law) is not, assessed the CC, a 

means of deprivation for the owner, but a tool for the state’s fight against organized 

crime, justified by public interest. That tool represents the proportionate and allowed 

interference of the state. The CC also found that the fact that the decision on 

temporary seizure is made by the trial judge - president of the trial chamber and/or 

the trial chamber conducting the main hearing - does not violate the presumption of 

innocence, the impartiality or the right to a fair trial. 

 

 

                                                 
20 According to the Law on Constitutional Court (Official Gazette of RS, No. 109/2007) 
Constitutional Court (CC) the procedure for assessing the constitutionality or legality of 
general act is instituted on the basis of a proposal submitted by an authorized propounder or 
on the basis of a ruling of the CC that procedure is initiated. In the latter solution, the entities 
that are not regarded as authorized propounder (Article 29) are entitled not to institute the 
procedure before the CC, but to submit the initiative on which CC issues the ruling, and just 
after the CC ruling of CC, the procedure is instituted. 
According to the Law, where the CC finds there are grounds to institute a procedure on the 
basis of an initiative, it shall institute the procedure by a ruling (Article 53.1) otherwise, where 
the Constitutional Court finds there are no grounds to institute an initiative, it will not accept 
the initiative (Article 53.3). However, during the last several years of practice of current CC 
composition (since December 2007), CC very often practices the third solution, to not accept 
the initiative for assessing the constitutionality of law, but to decide in merits nevertheless. 
The same situation happened regarding to this issue.  
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5. Judicial system 

5.1. Reappointment of judges and prosecutors  

Before the 1990 Constitution, judges/public prosecutors (PP) were elected for 8 years 

by the municipality or city assembly. The Constitution from 1990 was one of 

discontinuity because it broke from the socialistic regime. The discontinuity is 

obvious even from the new name of the State which was previously the SRS 

(Socialist Republic of Serbia) but from 1990 the name has been the Republic of 

Serbia. The 1990 Constitution made all forms of property and introduced the system 

of the division of powers and political pluralism. As regards an equal judiciary, the 

1990 Constitution introduced the lifetime tenure for judges. For public prosecutors’ 

deputies, the lifetime tenure was introduced in 1991 according to the Law on Public 

Prosecutions.   

In 1992 all judges/ prosecutors were elected for lifetime tenure (until the retirement 

age) by the National Assembly based on a proposal of the Assembly committees for 

the judiciary. The criteria for election were almost the same as they are now: to have 

finished at a Law Faculty, passed the bar exam, work experience of certain number of 

years (different for courts of different levels), good reputation and a positive opinion 

from the session of the judges of the court or institution in which s/he had been 

working previously on her/his expertise and capability. Only up to 10% of judges 

were not reelected. In those days, there was no legal remedy against the non-

appointment decision of the National Assembly.  Overall, the process was perceived 

to be fair. 

After October 2000 (the fall of the Milosevic regime), a judicial body (the High 

Judicial Council) for judges and public prosecutors was introduced for the first time. 

The period from 2001 to 2008 was marked by numerous changes of judicial laws21 

which showed the lack of strategy, the changeability of political will, and constant 

political interest to influence the judiciary. 

A National Judiciary reform strategy was adopted in mid-2006, followed by the 

Constitution of 8 November 2006. As regards the judiciary, this is the Constitution of 

continuity because the tenure of judges remained permanent, and the existence of the 

judicial bodies was acknowledged by the Constitution. Judges’ tenure remained 

                                                 
21 The Law on judges had been changed 9 times (judges’ tenure remained to the retirement), 
the laws on HJC and on organization of the Courts – 5 times. In 2001 the Law on PP 
introduced 8 years tenure for the deputy PP (instead of previous life time tenure) and after 
wards has been changed 7 times; almost each time there was provided a reason for the new 
reelection of deputy PP (6 or 7 reelections of deputies PP since 2001) 
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lifetime, except for the first election on a 3-year probationary period; deputy PPs also 

got lifetime tenure, except for the first election a on 3 year’s probationary.  

A package of judiciary laws was adopted on 22 December 2008. The laws (on 

judges/public prosecution office) imposed ‘general election’ of judges/prosecutors. 

The politicians explained to the international community that ‘general election’ is a 

kind of    lustration within the judiciary but, according to the adopted criteria, it was 

not a lustration22.  

The factual situation was that there were 2,300-2,400 judicial posts and that in the 

1992-1994  period several hundred judges (almost 800) left the judiciary because of 

the poor material status (extreme inflation of domestic currency, equaling that during 

the global crisis in the 1920s). In the period 1998-2008, during the coalition 

government (of Milosevic’s and Seselj’s parties), more that 500 judges were elected, 

but after, democratic changes in 2000 more than two-thirds of judges were ‘checked’ 

either by being elected for the first time or by being promoted to higher instance 

courts; the composition of the Supreme Court changed by 80% between 2000 and 

2006. Therefore and especially because the Milosevic party is in the coalition 

government, there was not a need to change the judges just because they had been 

elected prior or during Milosevic government.   

After reducing the number of judicial posts in June 2009 by more than a quarter 

(more than 600 judges’ and 200 prosecutors’ posts), the reappointment was 

undertaken from September to December 2009 in a secret procedure, regardless of 

the Venice Commission’s Opinion No.528/09 from June 2009, in incomplete 

compositions of the HJC/SPC elected in a disputable way, as noted in the EU’s 2010 

Progress Report on Serbia. The reappointment decisions were adopted in less than 5 

minutes per candidate23 in an arbitrary procedure, without conversations with the 

candidates, without proper data collection and methods for data comparison. 

During the reappointments, secret services data were misused as the minister of 

justice had said publicly (after a few weeks she withdrew this), secret reappointment 

criteria were applied together with misuse of personal data of the applicants, 

                                                 
22 ‘General election’ is an expression written in law and used by the officials who were pro it 
or who performed it. Domestic public, judiciary and international public, especially EU 
institutions are using the expression reappointments. In any case, the ‘general election’ for 
sitting judges who already had lifetime tenure was in fact reappointment for those who were 
appointed or dismissal, for those who were not appointed. 
23 The President of the HJC herself stated on the press conference held on 17 December 2009 
regarding the announcement of names of reappointed judges and later on that the HJC had 
processed diligently, conscientiously and prudently 5,200 applications within 400 working 
hours.  
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including the marital status of the candidate and spouse occupation (the majority of 

judges and prosecutors whose spouses were lawyers were not reappointed). Relatives 

and friends of members of HJC/SPC were reappointed and promoted with no 

explanation whether their results really were better than those of other candidates, 

whether these members of the HJC/SPC excluded themselves when deciding on the 

above as well as deciding on the candidates who applied for the same posts, whether 

the voting of such candidates was performed publicly in the presence of these 

members of the HJC/SPC, or whether the voting was secret. One dead judge was 

reappointed, several judges were reappointed on two judicial posts, one judge was on 

the list of both reappointed and non-reappointed judges, some judges were 

reappointed for posts they didn’t apply for. More than 50% of judges elected during 

the coalition government 1998-2000 were reappointed, and dozens of judges elected 

after the 2000 democratic changes were not. Several judges were reappointed even 

though a proposal for their dismissal was submitted to the National Assembly, or 

criminal proceedings were undertaken against them. 

The public, as well as judiciary, found out the reappointments results after the 

publication of the lists of reappointed judges (1531) and deputy PP (480) and 

proposed candidates for first election in the national Assembly (around 900 new 

judges, including 600 misdemeanor judges; and 45 deputy prosecutors). Almost one-

third of the judiciary, that is 840 judges and 180 prosecutors, were not reappointed. 

Instead of safeguarding the independence of judges and courts/autonomy of 

prosecution office, HJC/SPC created the impression of dependence, bias and 

arbitrariness, opened the possibility for every next government to do the same and 

raised concern within the judiciary. The insecure and intimidated judge/PP can be 

easy influenced, therefore the right to a fair trial and fight against corruption 

jeopardized. The reappointment process is treated with mistrust by the general public 

mistrust. The public is convinced of political influence on the reappointments, which 

was also indicated in the EU 2010 Progress Report on Serbia. 

The officials, especially the Minister of Justice and the chair of Assembly’s Judiciary 

Committee, who are ex-officio members of both Councils and president of HJC, 

stated in public repeatedly that there will be no written decisions for non-

reappointed (dismissed judges/prosecutors), but after huge public pressure24, at the 

                                                 
24 Aside constant follow up of various EU institutions, national associations of judges of Italy, 
France, Germany, Spain, Portugal, Romania, Dutch Judges for Judges foundation, as well as 
the association of judges MEDEL, European Association of Judges, International Association 
of Judges, Consultative Council of European Judges (CCJE) of the Council of Europe issued 
numerous declarations and resolutions asking the Serbian and European authorities to annul 
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end of January 2011 the HJC sent an identical decision (dated 25 December 2009) to 

all 837 non-reappointed judges. 

Almost all 1,000 non-reappointed judges/prosecutors consecutively submitted several 

types of legal remedies to the Constitutional Court (CC). Though this was given 

priority, the CC adopted only two decisions in May 2010 and December 2010 

(published in March 2011). Both CC decisions quashed the HJC dismissal decisions, 

stating that the right to a fair trial of non-reappointed judge was violated and 

emphasizing that it concerns all judges who were not “elected on general election”. 

Though the essence of both CC decisions was the same as they were the pilot 

decisions, Serbian authorities including the CC new president denied that the legal 

consequences of those decisions are to be applied in all the cases of non-reappointed 

judges. 

Though there were pending cases before the CC on the appeals against HJC 2009 

dismissal decisions, in June 2010 HJC adopted 564 “new” individualized decisions in 

those pending cases and violated the general legal principle “neb is in idem”.   

Non-reappointed judges submitted more than 100 applications before the European 
Court of Human Rights in fall 2010, but the procedure didn’t start. 

Following EU suggestions that “reappointments” consequences should not be 

consolidated prior to the thorough review of the reappointment procedure, the Serbian 

government decided in July 2010 to extend payment of the salaries for non-

reappointed judges/prosecutors. 

After the EU 2010 Progress Report for Serbia was published in November 2010, 

judiciary laws were changed on 29 December 2010. A new legal remedy “objection” 

against the dismissal HJC decision was prescribed and the appeals of dismissed 

judges/prosecutors to the Constitutional Court were “converted” into the 

extraordinary legal remedy. The amendments retroactively imposed that all appeals 

which had already been submitted to the CC are to be considered as a new legal 

remedy: “objection” and all proceedings before the CC were proclaimed as 

terminated and transferred to the HJC/SPC. Such a violation of the basic legal 

principles was contested by all important judicial actors though they stand on 

                                                                                                                                
bad consequences of the reappointment and were engaged into attempts to improve the 
situation. 
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opposite sides: the Cassation Court, JAS/PAS and more than 50 of the most 

prominent law professors25 condemned such amendments of the judiciary laws. 

After March 2011 judicial elections for 6 new judicial posts in HJC/SPC which were 

contested by JAS26 and adopting the Rules for the Review of the Reappointments in 

May 2011, the review procedure started in mid-June 2011 (for non-reappointed 

judges)/July 2011 (for non reappointed prosecutors). JAS objected to content of the 

HJC Rules whose compliance with the acquis was not assessed as previously 

planned, though an EU expert was hired for that. Four members of the previous HJC 

composition remained in the current composition of HJC (3 ex officio members and a 

Bar representative). The fifth member (a professor elected in July 2010) is in the 

conflict of interest as determined by final ACA decision from 9 March 2011. Though 

ACA proposed to the Assembly to dismiss him, the Assembly didn’t do it and he 

continues to work and decide as HJC member. 

By 20 September 2011 the HJC decided in 159 cases out of 837 (there is still almost 

600 unsolved cases) and adopted 52 legal remedies of non-reappointed judges. Up to 

now 84 judges (who were non-reappointed/dismissed in 2009) have been reinstalled 

(32 of them HJC reappointed last July in additional concurs). 

 

                                                 
25 In late December 2010 and January 2011, more than 50 of the most prominent law experts 
in Serbia, most of them the university professors of the constitutional law, the statehood law 
and the legal theory, signed and published an open Appeal to the Public, guided by the expert 
opinion that the above mentioned measures of the justice reform are threatening the very 
concept of the rule of law and the legal system in Serbia.  
Such an initiative was unprecedented in Serbia. It never happened before that the most 
competent experts in this field, otherwise very different by their social and scientific 
engagement and their opinions and position on the questions of the state and politics have 
taken such a uniform position and decided to appeal to the public and warn of the devastating 
consequences if these amended laws are implemented.  
26 JAS indicated that the judicial elections considerably consolidated the consequences of re-
appointment even before its thorough review, by exclusion from the electoral process of 837 
non-reappointed judges, whose legal status is not final yet, inclusion of 606 misdemeanor 
judges who have three years probationary tenure, inappropriate representation of judges 
regarding the types and levels of courts and number of judges within the peers 
(Recommendation Rec(94)12 of the Committee of Ministers on the independence, efficiency 
and role of judges, November 2006 Opinion no.10(2007) of the CCJE to the attention of the 
Committee of Ministers of the Council of Europe on the Council for the Judiciary at the 
service of society, 17 November 2010 Recommendation CM/Rec(2010)12 of the Committee 
of Ministers to member states on judges: independence, efficiency and responsibilities -  
Chapter IV − Councils for the judiciary (27) 
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HJC/SPC persistently do not respect their own Review Rules and the percentage of 

adopted remedies is decreasing subsequently (on each of 4 review sessions of HJC) 

due to the political pressure on the HJC27. The EU is monitoring the review process 

and recently sent a critical interim monitoring report to Brussels, because of the need 

to assess Serbia’s EU accession candidacy on 12 October. The Council of Europe and 

OSCE sent a joint letter on 5 September to the HJC president with a proposal for 

improving the procedure, according to the adopted Rules. 

In several phases, the Council of Europe and EU had a vague and ambiguous stand in 

respect to reappointments, “trading the principles” with pro-European Serbian 

government in order to achieve some other goals (ICFY fugitives in the Hague 

Tribunal, consolidation of Kosovo’s independence). If the EU did not give the “green 

light” for Serbian decision makers, they surely did not give them the “red light” for 

undertaking the measures which caused far more problems than benefits28. On the 

other hand, if there was not the follow up of the EU institutions, the dangerous 

consequences would remain for a long time, though it is certain that the situation 

cannot be properly corrected. 

 

 

 
                                                 
27 The utmost pressure is put on the judge – HJC member who adopted the largest number of 
objections (55%) on the first HJC review session. Among other, his wife (Deputy Prosecutor 
in the Higher Prosecutors Office in Belgrade) was displaced to work in High Prosecution 
office in another town on the first working day after that HJC session. 
 In an interview with Blic newspaper of 8 December 2011 (4 days before the second session 
HJC) the Minister "announced" that the percentage of adopted objections could/would be 
reduced: ".... Is the return of some unelected judges to work an indication that the process of 
re-appointments was not good? No! Firstly it cannot be based on the conclusion of the first 
decisions to make about the whole process. Things can be observed in different ways. So far, 
only 0.5 percent of the total numbers of judges who have submitted applications have returned 
to work. So in 99.5% of cases in the general election there were no mistakes. So the situations 
appear now, but let’s not deal with percentages..." 
28 Such breaking points could be identified at least in 3 moments of the recent past: at the end 
of 2008 (before the adoption of  new judiciary laws which prescribed the judicial 
reappointments), at the end of 2010 (before the adoption of the amendments of judiciary laws 
which retroactively prescribed  new legal remedies and “transferred” all pending appeals of 
non reappointed judges/prosecutors from CC into the competency of the same judicial bodies 
which had adopted the decisions against which the appeals were submitted) and in May 2011 
when HJC was left to adopt the Rules for the Review of Reappointments just several day 
before Mladic’s arrest.   
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5.2. Self-governing judicial councils  

The High Judicial Council, both for judges and for public prosecutors, was 

established by the Law on High Judicial Council (2001) as a body entitled to propose 

to the National Assembly the candidates for election to the judicial posts. The 2006 

Constitution set up two judicial bodies, separate for judges (HJC) and public 

prosecutors (SPC). The 2008 Law on HJC and the Law on SPC29 regulates in detail 

those bodies whose competencies are much broader.  

HJC and SPC both have 11 members, all elected by the National Assembly, out of 

which 3 ex officio members: president of High Cassation Court/Republic Public 

Prosecutor, minister of justice and chair of the Judiciary Assembly’s Committee and 

eight electoral members. Electoral members of HJC/SPC are six judges/deputy public 

prosecutors with lifetime tenure, (one is from the autonomous provinces) and two 

respected and prominent lawyers who have at least 15 years of professional 

experience, of which one is an attorney, and the other a professor at the law faculty. 

The presidents of the courts/public prosecutors cannot be members of HJC/SPC. 

The judges/prosecutor candidates for the HJC/SPC are elected in the judicial 

elections. A candidate with highest number of votes of her/his peer is proposed by the 

HJC/SPC to the Assembly for the elections. The laws allow that only one candidate 

can be proposed to the Assembly per post. The candidate attorney is elected by the 

Bar and the candidate law professor by the deans of law faculties. The lists of 

candidates who got the biggest number of votes of their peers are sent to the National 

Assembly for the election of HJC/SPC members. The Assembly can only elect 

proposed candidate for HJC/SPC members. The tenure of the members of HJC/SPC 

lasts 5 years. They can be re-elected but not subsequently. 

An elected Member of the Council shall be dismissed from office before the 

expiration of the term if s/he fails to perform the duty of the Council’s Member in 

compliance with the Constitution and law, or if s/he is convicted to unconditional 

imprisonment for a criminal offence, that is a criminal offence rendering 

her/ him unworthy of exercising office as a Member of the Council. 

Both HJC and SPC have a very broad scope of competences. They propose to the 

Assembly the candidates for the first election and the presidents of the courts/PP, 

appoint and promote the judges/deputy PP on a lifetime tenure, propose to the 

                                                 
29 Law on HJC and the Law on SPC (Official Gazette of RS, No. 116/08). The laws on their 
amendments (Official Gazette of RS,  No. 101/2010) 
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Cassation Court 5 candidates each for the appointment of 5 (1/3) judges of the 

Constitutional Court, decide on the needed number of judges/PP, on the transfer of 

judges/deputy PP, on objection to a suspension, on incompatibility, on immunities 

and on legal remedies in disciplinary proceedings. They also determine the 

disciplinary bodies, define curricula for the initial training and approve the 

curriculum for continuous training, monitor implementation of the training 

programme, provide opinions on amendments to existing laws or on the passing of 

new laws (which set out the status of judiciary as well as other systemic laws 

applied by the judiciary), and rule on the existence of conditions for 

compensation for damages due to unlawful and erroneous actions of a judge 

(HJC), among other things. 

Both bodies were established in April 2009, both in incomplete compositions (HJC 

without the Bar and professors’ representative and SPC without the Bar 

representative) and continued to work in incomplete compositions for the following 

year, while adopting outstanding judicial changes. Even today the legality of the HJC 

is disputable due to the final ACA decision in March 2011 that the professor – a HJC 

member, who was elected in July 2010 - has a conflict of interest and should be 

dismissed.  

Pursuant to the Law on the HJC, the Administrative Office was established for 

carrying out the expert and administrative activities of the HJC. The decision on its 

establishment regulates the Office’s activities and other issues of importance for its 

activities. The activities in the Administrative Office are conducted by civil servants 

and general service employees, and the job positions for these activities are stipulated 

in the Rulebook on Internal Organization and Systematization of Job Positions in the 

Administrative Office, adopted on 14 December 2010. The Rulebook was amended 

on 17 January 2011 regarding the number of staff in the HJC Office, foreseeing 36 

posts. There is no information on whether all posts are fulfilled. 

The Ministry of Justice claims that it undertook the “first global judiciary reform in 

Serbia after almost 70 years” on the basis of the 2006 National Judicial Reform 

Strategy, Constitution and a package of judiciary laws from 2008. The 2008 judiciary 

laws indeed introduced the reappointments, the establishment of the HJC/SPC as 

ruling bodies of judicial self-governance, as well as big changes to the 200 year-old 

court network (reducing the number of municipal courts from 138 to 36). Such 

outstanding measures were adopted in an urgent procedure with an explanation that 

there is no need for an additional budget for their application.  

Before the 2008 laws, only 8 of 48 member states of the Council of Europe had lower 

spending on judiciary than Serbia in 2004 (according to the 2006 CEPEJ Report) and 
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in 2008 it was the case was with just 15 of them (2010 CEPEJ Report). At the same 

time, the judiciary budget in Serbia has constantly decreased since 2007. According 

to the answers to the EU Questionnaire (chapter 23, page 83), the total annual 

judiciary budget was €264,186,759 in 2007, before the adoption of the package of the 

new judiciary’s laws in 2008. The budget was decreased by 6% in 2008, and then 

consecutively, year after year, by 21% in 2009 and 10% in 2010. Therefore, the 

budget of the judiciary decreased with more than 30% from 2007 to 2010. 

In 2002-2008, during which the number of judges/prosecutors remained the same, the 

total number of cases increased by 54% (from around 1,552,000 to around 2,396,000) 

with a significant increase of the inefficiency of the courts, though the judges solved 

44% of cases more in the same period. 

Despite all of these data, in June 2009 HJC/SPC decreased the number of 

judges/prosecutors by around 25% (around 600 judges and 200 prosecutors)30. Until 

now HJC has not accomplished two of its most important tasks which the law 

foresaw in May 2009 - adopting the bylaws on evaluation of judge’s performances 

and on the procedure and the bodies for it. Aside from dealing with reappointments 

and the review of this process, during 2010 and 2011, HJC imposed the obligation on 

the courts to provide more and more reports on work of courts based on statistical 

data which are not in direct correlation with judges performances (like the percentage 

of solved cases compared with inflow of cases) without the feedback on whether 

there was some analyzes on that and what was concluded or undertaken. On the other 

hand, HJC is not dealing with issues that can help courts and judges (like pondering 

of cases, raising awareness of a need to impose a new judicial profession similar to 

clerks, or "Rechtspfleger", responsible for the activities that are usually performed by 

judges in the Serbian system). 

The constant and long-lasting pressure on judges to solve more and more cases, 

without undertaking other systemic measures, puts the judiciary in a situation of 

exhaustion. Such judicial management jeopardizes not only external, but also internal 

independence and is seen by the judiciary as not trustful. However, it would be an 

incorrect simplification to differ judges by reformists and conservatives. If there is a 

                                                 
30 In that way the HJC disrespected the 2006 bylaw on determining the needed number of 
judges. Taking out just one of the data (a number of judges per 100,000 citizens) from regular 
CEPEJ Reports (European Commission for the Efficiency of Justice, composed by 
representatives of state members who come from the Ministry of Justice), which was the 
explanation for such a decision, and not having in mind all other data on the performances of 
courts and judges - especially a number of cases per judge - HJC showed a great deal of 
disorientation in judicial management.  
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division among magistrates, it exists on their opinion on whether some important 

measures undertaken since 2009 can be considered and accepted as reform. 

The funding for the work of the Council is to be provided in the budget of the 

Republic of Serbia, on the proposal of the Council and those assets shall be at 

disposal of the Council. In 2009, the budget of the HJC amounted to RSD 

65,936,000.00 (around €660,000) but at the end of 2009, the percentage of budget 

spent was 28.96%. The budget for 2010 amounted to RSD 133,886,000.00 

(€1,340,000,000). By 27 October 2010, the percentage of the budget spent was 

26.15%31.  

Given the aforementioned data on the budget spending, regarding the functioning of 

the HJC, the expert is of the same opinion as the experts of the Council of Europe’s 

final report on the project “Support to the reform of the judiciary in Serbia in the light 

of Council of Europe standards” on 19 August 201032. There is a lot more to be done 

in order to make the constitutional role of HJC independent and to safeguard the 

independence of the judges and the courts33.  

5.3 Appointment procedure for key positions  

The president of the Supreme Court of Cassation is elected by the National 

Assembly, upon a proposal of the HJC and received opinion of the general session of 

the Supreme Court of Cassation and competent committee of the National Assembly. 

His/her tenure lasts 5 years, without the possibility of re-election. Heads of the 

                                                 
31 Data provided in  the January 2011 answers on the EU Questionnaire 
32  The Project was funded by the World Bank through the Multi Donors Trust Fund 
33 “Much has been done, but the HJC is appears to be fulfilling its functions only partly at this 

stage. Bearing in mind the lack of proper experience and the insufficient human resources, the 

HJC's ability to function properly without a clear strategic plan and without proper support 

from the government remains questionable. 

The current situation shows that this goal has not been achieved yet, due to organisational, 

budgetary and personnel reasons. Members of the HJC have to understand the role of the 

HJC and be provided with the best practices of self-governing institutions in other countries. 

The HJC’s operational capacities still do not match its expected role and must be 

improved”(page 24) 

“The Council's Administrative office lacks the proper impetus and has to be improved. Human 

resources seem to be a real problem. The Council’s Administrative office should be composed 

and funded adequately to perform its functions, as this will directly impact the efficient 

functioning of the HJC. 

The establishment of a fully operational Administrative Office was an important reform task 

of the HJC. This institution needs to be further developed. Some efforts have been made, but it 

is uncertain this office will be fully operational in 2011. Basic administrative activities related 

to the judiciary are still very much linked to the Ministry of Justice, instead of the HJC's 

Administrative office.” (page 25) 
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sections in the Supreme Court of Cassation are appointed by the president of thr 

Court, after s/he obtains the opinion of the judges. 

Aside from this, the National Assembly, upon a proposal of the HJC, elects the 

judges/deputy public prosecutors (PP) on an initial probationary period of 3 years, as 

well as the presidents of all courts/ public prosecutors. The presidents of the courts 

are elected on a 4 year tenure, PP on a 6 year tenure, and both judges/PP may be 

reelected.  

The general prosecutor of the Republic and the head of anticorruption office and/or 

organized crime prosecution office are elected by the National Assembly, on a 

government proposal and on obtaining the opinion of the authorized committee of the 

National Assembly. They are elected on a 6 year tenure, and may be reelected. 

The Venice Commission of the Council of Europe criticized such competence of the 

National Assembly regarding judicial independence34.  

                                                 
34 In its Opinion No.405 from 19th March 2007 Venice Commission stated: 
“70. By contrast, the composition of the High Judicial Council seems flawed. At first sight, the 

composition seems pluralistic. There are 11 members: the President of the Supreme Court of 

Cassation, the Minister of Justice, the President of the authorized committee of the National 

Assembly as members ex officio as well as 6 judges (among them 1 from an Autonomous 

Province), 1 practicing lawyer and 1 professor at a law faculty as elective member. This 

appearance of pluralism is, however, deceptive. All these members are elected, directly or 

indirectly, by the National Assembly. The 6 judges are not to be elected by their peers but by 

the National Assembly, the lawyer not by the Bar Association but by the National Assembly, 

the professor not by the Law Faculty but by the National Assembly. The judicial appointment 

process is thus doubly under the control of the National Assembly: the proposals are made by 

the High Judicial Council elected by the National Assembly and the decisions are then made 

by the National Assembly itself. This seems a recipe for the politicization of the judiciary and 

therefore the provision should be substantially amended.” 

“106. The main concerns with respect to the Constitution relate, on the one hand, to the fact 

that individual members of parliament are made subservient by Art. 102.2 to party 

leaderships and, on the other, to the excessive role of parliament in judicial appointments. 

Judicial independence is a fundamental prerequisite of a democratic constitutionalism and is 

also wholly necessary to ensure that the constitution is not merely a paper exercise but will be 

enforced in practice. Yet the National Assembly elects, directly or indirectly, all members of 

the High Judicial Council proposing judges for appointment and in addition elects the judges. 

Combined with the general reappointment of all judges following the entry into force of the 

Constitution provided for in the Constitutional Law on Implementation of the Constitution, 

this creates a real threat of a control of the judicial system by political parties. The respective 

provisions of the Constitution will have to be amended. Since such amendments are unlikely to 

take place quickly, the composition of the first High Judicial Council will be of the outmost 

importance. The judicial reappointment process can only be considered as in any way 

acceptable if the National Assembly elects independent and credible personalities into this 
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The 2006 Constitution, unlike the 1990 Constitution, does not prescribe the reasons 

for the termination of the tenure of the judge/prosecutor, which introduces a higher 

risk of undue influence and the dependence of judiciary. Judges and deputy PP are 

dismissed by the HJC/SPC, but the National Assembly dismisses key positioned 

magistrates: presidents of all courts on the proposal of HJC, and all public 

prosecutors on the proposal of SPC. 

A judge/prosecutor is dismissed from office when s/he is convicted for a criminal 

offence for an unconditional prison sentence of minimum six months, or for a 

punishable offence making her/him unworthy of office35, when s/he performs the 

judicial duty incompetently, or due to a serious disciplinary infringement. 

Incompetence is considered an insufficiently successful performance of the judicial 

function, if a judge's/prosecutor’s performance is evaluated as "dissatisfactory" 

according to the criteria for the evaluation of the work of judges/prosecutors.  

Any party may file a motion for dismissal of a judge/PP. The dismissal procedure 

against a judge/deputy PP is initiated by the president of the court/PP, the 

president/PP of the directly higher instance court/prosecution office, the president of 

the Supreme Court of Cassation/Republic Public Prosecutor, authorities competent 

for performance evaluation of a judge/prosecutors or the Disciplinary Commission. 

The HJC/SPC makes the decision on termination of a judicial tenure of office.  

A judge/PP has the right to make an objection to HJC/SPC and afterwards to appeal 

to the Constitutional Court. The interim legal remedy (objection) was introduced in 

December 2010 and is controversial due to the fact that the Constitution provides 

legal protection for the dismissed judges/prosecutors only before the Constitutional 

Court. The new remedy, after being decided upon by the same bodies which passed 

the decision (HJC/SPC), makes a HJC/SPC dismissal decision final and irrevocable 

even before the legal procedure before the court. The dismissal decision is to be 

published in the Official Gazette. Therefore, the regular constitutional remedy 

provided for dismissed judges/prosecutors became an extraordinary legal remedy and 

opposite to judicial standards, there is not an effective legal court remedy in the cases 

of dismissals of magistrates. Such a solution was challenged before the Constitutional 

Court in February 2011, but the CC rejected the initiative of the Judges’ Association. 

                                                                                                                                
Council. Moreover, the law will have to establish clear criteria guiding the reappointment 

process as well as fair procedures and the right to appeal.” 
35 Such as: taking bribes (Art.367.1 of the Criminal Code), abuse of office (Art.359.1) and 
trading in influence (Art.366.1), for which he/she had been convicted to prison sentence for 6 
years. 
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5.4 Judicial accountability 

The judge/prosecutor can be criminally liable for any criminal offence. A magistrate 

is dismissed from office when s/he is convicted for a criminal offence to an 

unconditional prison sentence of minimum six months, or for a punishable offence 

making him/her unworthy of office. The Criminal Code36 stipulates the criminal act 

of violation of law by the judge, public prosecutor and deputy prosecutor (Article 

360), for which a prison sentence from six months to five years is specified, and for 

more severe cases, a prison sentence of two to twelve years is specified. In the period 

2005-2009, 4 people were sentenced for committing criminal offences (3 for violation 

of law by a judge/PP or deputy PP and one for accepting bribes) and there are 5 cases 

pending (3 for violation of law by a judge/PP or deputy PP and 2 for accepting 

bribes). In its work so far, the Prosecution for Organized Crime has initiated criminal 

proceedings against 3 judges and 1 former deputy PP because of criminal offences of 

accepting bribes and abuse of office, which belong to the group of corruptive criminal 

offences, and there are 2 more cases pending.  

Disciplinary liability systems were introduced by the 2008 judiciary laws, due to the 

engagement of judicial and prosecutorial associations. For disciplinary infringements, 

magistrates can be disciplinary sanctioned with a public reprimand, a salary reduction 

of up to 50% for a period not exceeding 1 year and prohibition of a promotion for a 

period of up to 3 years for a PP. 

Judges and PP/deputy PP can be obliged to reimburse the State, if State demands it 

within a 6 month period, the amount of damage caused willfully or by gross 

negligence in legal proceedings, after the final court judgment, final 

Constitutional Court judgment, or settlement before the court or other legal 

authorized organization. The same applies when the European Court of Human 

Rights or other international court or organization, of which  Serbia  is member, 

concludes  that  human  rights  and fundamental freedoms were violated in the 

course of a court procedure and that the judgment was based on the violation, or 

that the judgment was omitted because of the violation of the right to a trial  

within a reasonable period of time. (A broader explanation is in part 2 on 

Immunities.) 

The current Law on judges (Art.6.3) and the Law on public prosecution (Art.52.2) 

broaden the civil liability of judges and prosecutors, stipulating the possibility that 

other institutions or even parties (the Constitutional Court, settlement before the 

                                                 
36 Criminal Code (Official Gazette of RS, No. 85/2005, 88/2005, 107/2005, 72/2009, 
111/2009) 
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court or other legal authorized organization) conclude that the damage was caused 

willfully or by gross negligence. For those cases, the Law excludes the competence 

of the court and introduces the exclusive jurisdiction of HJC to decide, at the request 

of the Ministry competent for the judiciary, whether there are conditions for 

remuneration of compensation which was paid. The Law does not provide for the 

procedure in such case. 

Such a solution is highly controversial, not only in Serbia, and can be misused and 

infringe the independence of judges, especially if not all circumstances in which 

specific judicial functions are discharged are not taken into consideration, and  if 

there is not a clear distinction between the state’s liability for the violation of the right 

and judges’ liability. That is clearly emphasized in the European Court for Human 

Rights decision Zimmerman and Steiner against Switzerland (13 July 1983, 

para.129), in which the Court noted that it is up to contracting states to organise their 

legal systems so as to allow the courts to comply with the requirements of Article 6 § 

1, including that of trial within a "reasonable time". 

5.5 Judicial integrity 

The judiciary is perceived as being under strong political influence. In recent years 

the Serbian authorities have made a series of changes to the judicial system aimed at 

implementing the new Constitution, which entered into force in 2006. It is a well-

known fact and also perceived by the EU institutions that the reforms were completed 

in a rush, which created additional problems. Political influence on the judiciary has 

even increased in the last two years, especially after the 2009 reappointment of all 

judges and prosecutors. 

The (in)dependence of judiciary was perceived differently up to and after the 

December 2009 reappointments. It also differed in the eyes of the judiciary before 

and after that date. In the period from 2003 to the end of 2009, politicians and 

especially Ministers of Justice (of different political parties) tended to proclaim the 

judiciary guilty for every bad thing that happened in society. There was a theory that 

a change in the judicial cadre will solve all the problems in the judiciary. It was 

followed by permanent political attacks, threats, scorns and cheap accusations on 

judges for all weaknesses of the judicial system (although it is influenced, beside 

judges, by other different and numerous factors - see Part IV). Since the December 

2009 reappointment ruling, politicians proclaim that the judiciary now is totally 

independent, capable and ready to perform its duty in the best way to protect human 

rights and fight organized crime and corruption.  
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The public, who previously didn’t trust the judiciary even more than was justified, 

now don’t trust the politicians’ satisfaction with the judiciary. The mistrust is based 

on witnessing political arbitrariness in the judicial 2009 election and reappointment 

and of the decreased efficiency of the judiciary, which is solving cases but not the 

real problems. The judiciary itself, compared to its position before December 2009, is 

in a worse position. The judges/PP are far more unequal, over-burdened and worried 

for their position, feeling insecure even though they have a lifetime tenure. According 

to the newest Global Competitiveness Report of the World Economic Forum 2011-

201237, Serbia is placed 128 out of 142 countries. 

• Code of Ethics of Councils for the Judiciary 

The magistrates are obliged by the law (on judges/PP) to adhere to the Code of 

Ethics, which is to be adopted by HJC/SPC as a by-law together with the rules on its 

application. HJC adopted the Code of Ethics in December 2010, but the SPC has so 

far failed to do it. The proposal for the Code was published on the website of the HJC 

so that the judges could get acquainted with it and deliver their suggestions and 

remarks, but there was not any previous debate among judges on it. The Code 

establishes ethical principles and a code of conduct of judges which must be 

complied with for the purpose of preserving and improving the dignity and reputation 

of judges and the judiciary. Ethical principles are: independence, impartiality, 

professional competence and responsibility, dedication in performing judge's office 

and freedom of association.   

Although the Code should not be an imperative regulation, but rather a guide for 

judges in their conduct, in court and outside court, in accordance with ethical and 

professional principles, the serious violation of the provisions of the Code represents 

a disciplinary infringement as stipulated in article 90 of the Law on Judges. The HJC 

shall decide which actions are contrary to the dignity and independence of a judge 

and damaging to the reputation of the court, on the basis of the Code of Ethics (Art. 3 

and 30. 4 of the Law on Judges). 

The Code hasn’t yet been applied in the way it should. The Code is a living 

instrument, something to be discussed, interpreted and enhanced among judges, 

rather than be imposed on judges by HJC as an external thing. How to establish it is 

suggested in the CCJE Opinion No.3 on the principles and rules governing judges’ 

                                                 
37 On the question: on 1.06: Judicial independence - To what extent is the judiciary in your 
country independent from influences of members of government, citizens, or firms?  [1 = 
heavily influenced; 7 = entirely independent]. Serbia has a weighted average of 2.4 
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professional conduct, in particular ethics, incompatible behavior and impartiality (19 

November 2002) para. 45 – 50. 

• Code of Ethics of Professional Associations  

The Judges’ Association of Serbia (JAS) adopted its first Code of Ethics on 9 May 

1998, one year after the Association was established, as a short summary of 10 moral 

values and categories. It was accepted by the JAS Managing Board and not by all its 

members who, in those days represented a quarter of judges’ corpus (600 members). 

On 30 June 2003, JAS adopted the Standards of Ethical Rules, after distributing the 

proposal among all its members (whose number increased to 1,700 judges - more 

than two-thirds of judges). The Prosecutor’ Association of Serbia (PAS) adopted its 

Code of Ethics in 2005. Though adopted by JAS/PAS members, the idea was that the 

foreseen ethical rules become the ethical imperative of all judges/prosecutors. 

There are six main ethical canons: independence, impartiality, professionalism, 

integrity, commitment to judicial vocations, and commitment to the ethical canons. 

The canons are explained by several principles which can be/are illustrated with 

specific examples/decisions of the JAS Ethical Committee, which are published. 

After adopting the Standards of Ethical Rules instead of its Code of Ethics, which 

was established by the first Statute of JAS from 1997 and was not functional, JAS 

established a new body – an Ethical Committee whose task is to give its opinion on 

compliance of judicial behavior with Standards to Ethical Rules and on the 

application of acquis on judicial conduct. Due to the judicial turbulence connected 

with judicial reforms, the JAS Ethical Committee has not been operational since 

2009.  

• Disciplinary procedures  

Before 2008 judiciary laws the real system of disciplinary liability of magistrates did 

not exist because the fundaments of the disliplinary liability system were lacking: the 

clear definition of the disciplinary offence (unprofessional behavior and impropriety), 

types of disciplinary offenses, disciplinary sanctions, proportionality between the 

disciplinary offenses and sanctions, disciplinary bodies, disciplinary procedure, 

judicial protection during disciplinary procedure, etc.  

The rudiments of the disciplinary liability existed in the proceedings on the 

incompatibility with other functions, engagements and functions (reprimand) or 

in the dismissal proceeding. It was possible to impose the disciplinary measure (to 

reprimand or to suspend a judge/PP from office one month up to one year) only if it 
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was established in initiated dismissal procedure that the behavior of the judge/PP 

does not justify the dismissal, but needed to be sanctioned.  

The Law on Judges and the Law on Public Prosecution which are applied from 1st 

January 2010 introduced the complete system of the disciplinary liability. It is 

important to be noted that the professional associations of magistrates, primarily of 

judges, initiated and elaborated the system of disciplinary liability, which now is 

implemented in the laws. Working methods and decision-making procedures in 

disciplinary bodies had been regulated by the HJC in September 2010 (instead in July 

2009, as prescribed by the Law on Judges) and the Disciplinary Prosecutor, his  3  

Deputies, members of the Disciplinary Commission and their deputies were 

appointed by HJC in December 2010 (instead in July 2009). The SPC failed to do it 

since nowadays. 

There are several disciplinary procedures initiated (2 of them were initiated in spring 

2011), but no precise data on number and sort of initiative is available to public, 

neither on what is happening with initiatives. The HJC at this moment still did not get 

the statistics related to disciplinary proceedings, types of breaches of the Code and 

outcomes of proceedings.   

Fig. 1. According to the Serbian answers to the EU questionnaire there were:  
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Till the 1st January 2010 National Assembly was entitled for the dismissal of the 

judges upon the proposal of the Supreme Court, and there were 11 pending cases for 

the dismissal of judges before national Assembly. In 7 cases the Assembly’s 

Committee for the judiciary decided not to inform the Assembly on the dismissal 

proposals due to fact that “Committee did not have the quorum for it”. Out of 4 
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pending cases for dismissal of judges, 2 of those judges were reappointed in 

December 2009. The Assembly states that there is no record of the Supreme Court’s 

proposals for dismissal of judges. HJC didn’t provide public for the names of judges 

who were proposed to the Assembly to be dismissed. 

5.6 Associations of magistrates 

There are separate professional associations of judges and prosecutors. After 

misdemeanor judges were incorporated in judicial system starting 2010, there is  the 

third professional association of misdemeanor judges. In all associations the 

membership is voluntary. 

Judges' Association of Serbia (JAS) was founded on April 26, 1997 under the 

slogan "I DO NOT AGREE," opposing to the inappropriate role demanded from the 

judges in the disputes related to the tampering with the results of local elections in 

1996. Firstly, there were about 600 members (one quarter of all judges in Serbia). 

Contrary to the views of politicians, the judges had no intention to enter politics. The 

intention was and remained to publicly condemn and stop all meddling of politics in 

judicial decisions, and to persist with the requests for judicial independence, rule of 

law, improvement of the reputation and financial position of judges, and 

improvement of regulations on the organization and work of the courts of law.  

Because of their pleading for these goals, the JAS, and especially its most 

distinguished members, have been targeted by the regime. Till 2000 JAS struggled 

for the official status.  JAS was under pressure and persecution, which culminated in 

1999 and 2000 with illegal suspension of several dozens of its most distinguished 

members. JAS Board was left without the majority of its members, and the work of 

the JAS ceased. After the democratic changes in 2000, JAS finally obtained its 

official NGO (not a trade-union) status and increased its membership up to 1600 

members. Such an example of grass-roots establishment of a judges' association is 

unique in the countries in transition where, almost as a rule, the establishment of the 

judges’ association was encouraged by new governments after the democratic 

changes.  

After December’s 2009 reappointment more that 1/3 of judges (837) was dismissed, 

as well as almost 1/3 of members of JAS bodies, including the president of 

Association. Before the announcement of the HJC reappointment decision on 17th 

December 2009, JAS adopted the decision that each of its member who has been 

dismissed (that is not reappointed) will remain the member of JAS till the final 

decision on its status.  
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Due the need to be registered according to new NGO Law, on February 2011 JAS 

Assembly more than 900 members renewed/joined membership (reappointed judges 

are in majority). Some old members didn’t want to renew the membership stated that 

it is not necessary. Such behavior though might seemed as principled, does not 

contribute straightening of professional association of judges.  

Public Prosecutors’ Association of Serbia (PAS) was founded in November 2001 

like a guild type NGO, not a trade union, with membership of a little more than 100 

members. PAS goals are affirmation and patronage of prosecutor’s position and 

reputation, gaining a full legal stability, autonomy and public prosecutor’s 

independence. Its members are public prosecutors, deputy’s public prosecutors and 

the public prosecutor's interns and assistants.  

The similar situation in the December’s 2009 reappointment happened with 

prosecutors as with judges - 1/3 of them that is around 200 of prosecutors, was not 

reappointed. 

At the same way as JAS, due the need to be registered according to new NGO Law, 

on February 2011 PAS Assembly more than 460 (around 100 non reappointed ones) 

of  which 415 are prosecutors and deputies, while the other 48 are prosecutors 

assistants and interns renewed/joined PAS membership.  

Professional association of judges, as well as prosecutors, during its existence, 

became well recognized and respected due to their engagement in promotion of the 

rule of law, international standards and the need for the reform of judicial system, for 

which they offered the solutions. Almost all of the new solutions prescribed by the 

package of the current 2008 judiciary laws were promoted by JAS and PAS. Serbian 

associations of judges and prosecutors are among strongest national associations of 

judges/PP in Europe. They are sustainable, experienced in comparative functioning of 

judiciaries, familiar with EU acquis, promoters of the judiciary reform. Both 

associations are members of MEDEL (Magistrats Еuropéens pour la Democratie et 

les Libertés) and of IAJ (International Association of Judges) / IAP (International 

Association of Prosecutors  

Their relevance has been firstly and better recognized by foreign institutions and 

organizations – for the promoting Rule of the Law, OSCE reworded as person of the 

year 2007 president of JAS and of the year 2009 PAS Managing board member. Late 

June 2011 PAS was awarded by International Association of prosecutors for its 

contribution in achieving the goals of IAP. 
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As long as JAS/PAS do not criticize the undertaken judiciary measures national 

authorities treat them as partners. Otherwise and much more often authorities are 

forced to take JAS/PAS into account as an inevitable factor; very often treating them 

with hostility like they are political enemies. Politicians and some inclined to them 

intellectuals reproached to JAS/PAS that they were not active in the sanctioning of 

the judges/PP that were involved in electoral fraud and committed some misbehavior 

and deemed that because of that the decision to reappoint all judges/PP is justified.  

JAS/PAS were convinced that the reform shortcuts and miracle solutions, 
including the replacement of persons instead of judiciary system, are not possible 
and that only systemic strengthening of the judicial institutions and system as a 
whole can enable effective fight against the corruption and right to a fair trial. 
That was the reason for proposing several systems (of education of 

judges/prosecutors, regular evaluation of their performances, system of disciplinary 

liability, etc) which now is introduced in current laws. Establishing the Judicial 

Council (JTC) in 2001 Law as well as further developing of HJC status and its 

regulation by the Constitution was done with the efforts of JAS and prominent 

professors who shared the same point of view.  JTC was established in 2001 after 

JAS persuaded Government to do it jointly with JAS, so JAS and Serbian 

Government were 50%-50% cofounders of JTC. Both associations introduced into 

society, especially in judiciary, the issue of ethical codes. JAS adopted the Codes of 

Ethics (firstly in 1998, than in 2003) and established its Ethics Committee in 2005, 

followed by PAS, which adopted its ethical code in 2005. JAS Basics of the Judicial 

(Courts) Reform Strategy was presented in January 2005, a year and a half  before 

National Judicial Reform Strategy had been adopted in the National Assembly (June 

2006) with a lot of important solutions that JAS advocated. The systems of 

disciplinary accountability, which JAS had been advocated from 2004 and a system 

of permanent assessment of judicial performances (JAS advocated it since 2005 and 

published in 2007 the first and the only one in Serbia booklet on that issue) were 

introduced by 2008 Judiciary Laws 

Currently JAS/PAS are advocating for the adoption of the separate laws on 

professional association and searching for funding the projects on promoting the role 

of whistleblowers and the need of adopting the law on it as efficient tool in fight 

against corruption 

5.7 Freedom of media 

Freedom of the press is seriously compromised by constant political and economic 

pressures on journalists and their lack of trade union rights – that is a general 

consensus in Serbia among media professionals and the public.  
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Physical and political intimidation of journalists and illegal state subsidies for 

government-controlled media are common. Independent newspapers are struggling 

against economic pressure and political interference, sometimes even against undue 

judiciary pressure through court decisions. Three editors in chief of three papers have 

been fired from their positions in the last three years, after criticizing the President of 

Serbia, the most powerful political figure in the country (dailies Politika and Alo, 

weekly political magazine NIN). There are three cases of murders of high-profile 

journalists that have been unsolved for ten or more years; suspected assassins being 

either state security personnel or politically connected gangsters. To this day, three 

investigative journalists forced to live under 24-hour police protection in Loznica and 

Belgrade, and those are not the only places where journalists’ safety is threatened.  

The EC has acknowledged the existence of state pressures and political 
interference in the media in the two past rogress reports (2009 and 2010), but it has 
not voiced its concerns as vehemently as local or international media 
organisations. The European Federation of Journalists has recently asked the 

President of Serbia to set up a special governmental unit to deal with violence against 

journalistsand other representatives of democracy. There are, however, signals that 

the Commission is growing increasingly concerned with the challenges to media 

pluralism and press freedom in Serbia. The Government of Serbia is being 
encouraged by Brussels to adopt a comprehensive media strategy to deal with 

these issues: the EC has funded much of the groundwork to prepare such a strategy, 

and it has encouraged the Government of Serbia to consult with local media 
stakeholders and NGO’s. 

The EU’s influence in this area is very important in regards the measure which EU 

is suggesting to be undertaken. For the sake of comparison, two years ago the 

Government passed a Draconian media law without consulting the public or the 

media, which was subsequently quashed by the Constitutional Court. Nowadays, the 

Government is at least going through the motions and consulting with the journalistic 

community in Serbia in anticipation of the media strategy.  

However, there is an election coming next spring and political pressure on the media 

is not subsiding, in some cases it is increasing. In summer 2011, a Hungarian 

minority newspaper’s editor in chief was dismissed from his position because the 

ruling Hungarian party complained the paper was not covering all of its press 

conferences!  

In other words, media professionals suspect that, without  outside pressure, the 

Government would not even pretend to acknowledge Serbia’s problems in the media 

sector. 
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5.8 Public procurement 

One can perceive that the companies that receive major contracts are linked with 

ruling political parties either in the way that their owners are members of ruling 

parties or in a way they are indirectly connected with owners of those companies.  

Such machinations are not taken primarily for the purpose of financing the political 

activities but for gaining the money for the politically linked persons. Just smaller 

percentage of the gained money is aimed for the financing of the political parties 

though. 

Some of such cases were mentioned in the media, with caution and fell into fade out 

immediately. There is undergoing proceeding before the ACA at this moment 

because of suspicion that a former official concluded an employment contract with an 

international agency contrary to the above cited provisions of the relevant Law38. 

Such situation always raises the concerns whether there was some improper activity 

regarding either previous discharging of public function or possibility of undue 

impact of former official on business partners of his/her current company.    

The problem is that the judiciary, especially the public prosecution, is under the 

strong political influence and connected to the politics. Therefore, it is very risky to 

report anything officially because it can be turned against the person who reported 

that EU Progress Report 2010 states that Public procurement, privatization 

procedures and public expenditure continue to be areas of serious concern, as 

independent supervision is not yet ensured. Further on it states that: the substantial 

delays in the establishment of the new Commission for the Protection of Bidders’ 

Rights have undermined the overall development of the public procurement 

framework. Report states that, in addition, shortcomings in the existing legislative 

framework, including the lack of an appropriate regulatory framework on 

concessions, still remain to be addressed. The weak administrative capacity of public 

procurement bodies, in particular the public procurement unit in the Ministry of 

Finance, the PPO and the review body, has persisted. The financial resources of these 

bodies remain scarce. It is noted, as well, that the certification of public procurement 

officials has not yet started, and that the coordination mechanisms among the main 

stakeholders in the public procurement system, especially with a view to reducing the 

scope for corruption, remain weak.  

                                                 
38 This data is not available on the web-site of ACA, but was indicated in the Answers to the 
Additional EU Questionnaire which is, itself, only achievable in English language. 
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On 14th June 2011 the Law on financing the political activities was adopted after very 

intensive collaboration with the EU and Venice Commissions. Before the adopting 

the Law, the Government passed into Assembly the proposal on which Venice 

Commission did not get the opinion and had to withdrew the proposal in order to 

harmonize it with the acquis.  

No allegations in the media regarding the preferential treatment of companies from 

countries critical to the EU accession of the country in the pre-accession period 

(buying favors) have appeared in mainstream media, which is under a lot of political 

pressure from leading Government figures.Such allegations only appear in 

„alternative media“, on websites and anti-corruption portals whose information and 

analyses are rarely covered by the leading media outlets because the mainstream 

media has an interest in ignoring them. Serbian journalists complain, as at the July 

2011 annual meeting of the European Federation of Journalists held in Belgrade, that 

multinational media corporations that bought into the Serbian media market „suck up 

to our government just as much as local tycoons, and frequently more so“.      

 

 

THE EU INFLUENCE 

 

Factors for the EU influence in Serbia over time  

According to Serbian Government’s office for EU Integrations in period 2003 -  June 

2011 positive opinions on EU integrations decreased from 72% to 53 % (direct NO 

answers increased from 0% to 24%). According to the research of Gallup Balkan 

Monitor on the same issue there had been 61% YEAS answers in 2006 and only 44% 

in November 2010. At the same time, on the answer: “should Serbia carry out the 

reforms, by applying EU standards, for its own sake, regardless accession to the EU” 

the YEAS answers are still keeping on very high level and are increased from 72% to 

85%.  

The influence of the EU over Serbia has been constantly increasing after 2000 

“democratic changes” though. It depends of the internal profiling of political parties 

regarding EU accession and the balance of powers among them. The majority of 

political parties is for EU accession. In fact, out of two parliamentarian parties who 

are not for EU accession, one of them is opposing to EU accession because of its non 
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willingness to recognize Kosovo’s independence. Otherwise, that party would be for 

the accession, as were some of her most prominent members whose careers were 

halted because of their pro European stands.  

Public perceives that EU supports current Government hoping that throughout ruling 

political option EU can complete some of its interests (full cooperation of Serbia with 

Hague Tribunal, and especially factual and subsequently possible formal Serbian 

acknowledge of Kosovo’s independence). The awareness that Serbia cannot have 

both: EU accession and Kosovo is raising. Having in mind that there are just several 

months before political elections that will profile the political scene in Serbia and 

make clearer who is for EU integration and who is for not acknowledge of Kosovo 

independence. Angela Merkel, prime minister of Germany, while visiting Serbia in 

August 2011, stated that Serbia cannot accesses EU without establishing good 

neighborhood relations with Kosovo, which means that Serbia should accept Kosovo 

as independent neighbor country. Expert agrees with that statement. Such clearly 

imposed choice: either to access EU or to insist on territorial integrity of Serbia (with 

Kosovo as its constitutional part) could slow down EU integrations of Serbia. Some 

other important topics, like unemployment, poverty, low salaries, and lack of 

opportunities for young people could be put aside, and the issue of territorial integrity 

can prevail once again. 

EU interest towards justice and anti-corruption in Serbia  

EU shows great interest toward justice and anti-corruption in Serbia. All mayor 

changes that are occurring in regards to those issues are occurring because of the 

Serbian will to access to the EU, on the one hand, and because of its obligation to 

reach the EU benchmarks and to harmonize legal system of Serbia and functioning of 

Serbian society in compliance with the way of EU member states functioning. 

A broad public understand that there is the strong link between corruption, on the one 

hand, and deficiencies and non-transparent implementation of the legislation on 

conflict of interest and public procurement on the other hand, has arisen. This 

understanding has helped to extend the debate on how Serbian public money is spent. 

The corruption persists in all researches of public opinion as one of 5 biggest 

problems of Serbia. 

EU’s impact on the importance of anti-corruption on the public and political 
agenda 

The anti-corruption activities are the meters of every day’s public debate and 

maintain on political agenda of all political parties. That is not only because of the 
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growth of the corruption in Serbia, but because the public awareness of the 

corruption. Not only that  public became aware that effective fight against the 

corruption is one of the most important EU accession preconditions, but public 

understood that there cannot be any progress and social stability if such level of 

corruption maintains.  

Numerous laws (named in this text) had been changed or adopted, anti-corruption 

institution established and made functional more or less, expectation of the citizens 

towards the role of anti-corruption system and institutions grew up. Finally, the 

behavior of the citizens is being changed as regards the acceptance of corruptive 

attitudes.  

However,  very often decision-makers don’t hesitating to fake the reforms by making 

the holes in the system or undertaking some quick actions in manner of fait accompli, 

hoping that their effects will stay irreversible (like with judicial reappointments, 

public procurement contracts, financing the political activities etc) 

The transformative power of socialization and interaction with the EU 

There can be no doubt that interaction with colleagues from the EU through study 

trips, twinning and training has been one of the important elements of EU’s 

transformative power. As regards politicians, in the case of Serbia it is difficult to say 

that politicians have not benefited from these instruments contrary to civil servants 

and representatives of the judiciary. The problem is not the lack of socialization 

programs and instruments for politicians but the fact that general elections have been 

mostly captured by negative protest vote. Thus, after every single election the 

composition of the parliament changed drastically and many inexperienced 

politicians entered the scene. Aside that, the problem is that Serbia is the state in 

which politician are lead not by common interest, but with interests of their parties, if 

not by their own interest. Thus having learnt about the practice in EU member states 

countries, they are finding the ways to realize their individual or party’s interests 

“covering” them with more or less sophisticated simulations (like explained in the 

adopting laws procedure and Council’s of Europe involvements) 

Within the European Parliament political parties demonstrate a tendency to forget 

about principles in relation to the European Commission or when preoccupied with 

opportunistic goals. As regards judiciary, though knowing that there cannot been anti-

corruption effective results if judiciary is dependent and insecure, members of EU 

political parties often support their “colleagues” from Serbia regardless the actions 

they are undertaking. It was obvious each time with arrests of defendants before 

ICTY or with some important action linked to Kosovo’s issue. Each time EU 
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parliamentarians “sold” the principles and congratulated to Serbia’s officials 

regardless the fact that those actions were followed by outstanding misconduct 

towards judiciary. See the end of 5.1. 

`Differential empowerment’ 

The Commission refers often to the necessity to consult professional organizations 

and NGOs. There is significant number of NGO, some individuals on the ruling 

positions, some radio and TV stations, who are promoting international values (like 

Roma status, acquis in various domains of social life, justice, restitutions, EU 

expectations of Serbia in various fields etc). Professional associations of judges and 

prosecutors, having the liberty to be NGO, are promoting justice standards and are 

respected and consulted by EU and other international organizations. Several times 

President of HJC complained that both EC president himself and European 

Commission are writing to Serbian officials what president of JAS is telling them to 

write. 

On the other hand, there are a lot of civil groups, political parties, well positioned 

politicians who behave in the opposite manner in order to achieve personal benefits 

while talking of the importance of EU integrations. Such attitude creates animosity 

towards those people and undermines the public sympathies towards EU 

The benefits from differential empowerment are undisputable for certain broadcasting 

services (radio and TV stations) NGOs, some institutions, professional associations 

of judges and prosecutors and for judiciary, even for some political parties 

Justice reform and anti-corruption - a hidden political agenda? 

Highly positioned persons, institutions and social process are infected by the 

corruption. The extent of the corruption is so huge that citizens don’t believe at all to 

those ones who are on ruling position in the state. In order to fight against corruption 

and to enable other institution to do so, those powerful actors would have to risk that 

they as well could be investigated and possibly sanctioned. In current situation it is 

not likely to be done in Serbia without the pressure of EU, like it was done in Croatia. 

For those who are on power it seems that short memory of citizens would help them 

in their demagogic attempts to make more promises on severe fight against corruption 

and not to do anything essential, as usual 

There is some public notification of the arrest of some officials, but very often such 

initiatives are not well prepared in legal terms. That is the reasons that politicians 

misuse their high positions and influence on media attacking other institutions for not 
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being efficient in anti corruption fight instead of providing the conditions for those 

institutions for anti corruption fight (starting with their real independence, conditions 

for self-sustainability etc) 

No one disputes the existence of the corruption but very often wrong ones are 

accused of failing to fight against it, like in situation when a thief spins the attention 

by pointing to someone else and crying out: Catch the thief! Politicians tent to attack 

judges when they acquit accused persons, never putting into the question the quality 

of police and prosecution’s work (enough prepared and legal evidences). Politicians 

also like to emphasize their expectations of the AC Agency, and other anti corruption 

institutions in fight against the corruption failing to provide proper conditions for 

their functioning which is quoted in EU Reports. The credibility of the accusation is 

very weak when those who are accusing are perceived as corrupted. Such accusations 

are noted in EU progress reports, but often in too neutral way 

 

 

CONCLUSIONS 

 

For performing effective justice reform with stabile and long lasting positive 

consequences 4 preconditions are needed: realizing what the problem is, wishing to 

solve the problem, knowing how to solve it and  having the means to solve it. 

Politicians often fulfill the last condition and think on short terms (4 years) benefits. 

They tend to perform the easiest and the most visible things – to “show” to the public 

their determination for solving the problems by imposing the severe demands (like to 

solve numerous cases in unreasonable short period of time) expecting that judiciary 

become quick and cheap, fair if possible, Such demands, being not possible to be 

fulfilled, are putting the judiciary in the constant state of insecurity: any one can be 

targeted as incapable or unprofessional and therefore be dismissed.  

Weak, dependent judiciary cannot be impartial, therefore is less capable to provide 

fair trial and to fight against corruption. It is of utmost importance to be understood 

and accepted that Judiciary is not a cost but an investment, that there are no miracle 

solutions or shortcuts in judicial reform. Judiciary stability should be cherished and 

prudent reform measures must be taken in no hurry, after thorough analyze, by 

avoiding “copy-pasting” and taking into account the legal tradition and legal 

framework of each country, as well as the state resources (personal, financial) and the 
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applicability of undertaken measures should be taken into account all together with 

acquis. Finally, straightening judicial integrity should be constant and long-lasting 

activity. 
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Chapter 6 

 

COUNTRY REPORT 

MOLDOVA 

 

Author: Alexandru Cocîrță 

 

Moldova institutionalized relations with EU by signing a Partnership and 

Cooperation Agreement (PCA) in 1994. The PCA entered into force in 1998 for a 

period of ten years with possibility of prolongation. The document established the 

legal framework of current EU-Moldova political, economic, legal, cultural and 

scientific relations.  

Becoming an EU neighbourhood country after the ‘big bang’ enlargement of 

2004/2007, the Republic of Moldova (RM) drew greater interest on the behalf of the 

EU. With the EU Delegation to the country being opened in 2005, and technical 

assistance being supplemented with other instruments for cooperation (e.g., 

Twinning and TAIEX), Moldova became a target country within the European 

Neighborhood Policy (ENP). Currently Moldova receives the most EU assistance 

per capita. 

 The EU-Moldova European Neighborhood Policy Action Plan has since February 

2005 set out priorities based on commitments to shared values and the 

implementation of far-reaching political, economic and institutional reforms and 

encouraged and supported Moldova`s objective of further integration into European 

economic and social structures. Although the Action Plan had a three years’ 

timeframe, this document still serves as a tool for supporting Moldova's own 

programme of democratic and economic reform. Additional annual Action Plan 

Implementation Tools are developed to strengthen domestic reforms by identifying a 

range of key priorities and measures to focus on while addressing the priorities of 

the ENP Action Plan. 

Despite the EU’s constantly increasing interest in Moldova, the 2005-2009 
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communist government was characterized by a ‘fake Europeanization’1, which 

delayed the upgrade of EU-Moldova relations. The political changes which followed 

the April 2009 civil unrest and riots brought the EU-Moldova relations to a new 

level of development.  

The EU and Moldova started negotiations on an Association Agreement (AA) in 

January 2010. This should succeed and replace the 1998 PCA and sets the future 

framework for the EU-Moldova relations. The AA is expected to be more ambitious, 

going beyond simple cooperation by adding elements of EU integration without 

specifying EU membership as an assumed outcome. Thus, “the title “association” is 

rather symbolic due to the absence of membership perspective”2.  

Up until April 2011, broad agreement was reached on the elements covering 

Political Dialogue and Foreign and Security Policy and Justice, Freedom and 

Security. Good progress was also made on the Preamble, Objectives and General 

Principles, as well as on the Institutional and General and Final Provisions of the 

Agreement. Negotiations have been conducted with regard to all 24 chapters on 

economic and sector cooperation and 5 chapters on People-to-People cooperation. In 

total, negotiations on 26 chapters have been provisionally closed in these areas.  

Moldova is a priority partner country within the Eastern Partnership. The EU - RM 

visa facilitation and readmission agreements entered into force in January 2008 and 

a wider Mobility Partnership was signed in June 2008.  Dialogue on visa issues 

began in June 2010, examining conditions for visa-free travel of Moldovan citizens 

to the EU as a long-term goal. The Action Plan on visa liberalization, which sets out 

all technical conditions to be met by Moldova before the possible establishment of a 

visa-free travel regime, was approved by the EU Council in December 2010 and 

submitted to the Government of Moldova in January 2011.  

On  September 15, 2011 the European Parliament recommended in the context of 

the ongoing negotiations towards the Association Agreement that  the Council, the 

Commission and the European External Action Service (EEAS) “base the EU 

engagement and ongoing negotiations with the Republic of Moldova on the assertion 

that the EU perspective, including Article 49 of the Treaty on the European Union, 

which should go hand in hand with the implementation of structural reforms, is both 

a valuable lever in the implementation of reforms and a necessary catalyst for public 

                                                 
1 Paul Ivan, Cristian Ghinea, Parteneriatul Estic – instructiuni de utilizare: Republica 

Moldova ca o oportunitate (Eastern Partnership – user`s guide: Republic of Moldova as an 

opportunity), CRPE Policy Memo no. 13, September 2010. 
2 Leonind Litra, Some Reflections on the Timing of Moldova`s Negotiations of the EU 

Association Agreement, Institute for Development and Social Initiatives “Viitorul”, 
Moldova`s Foreign Policy Statewatch, Issue no. 1, March 2010 
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support for these reforms”3. 

The justice system reform is constantly present during EU-Moldova dialogue. The 

EU-Moldova European Neighborhood Policy Action Plan set the review of existing 

legislation as a priority, so as to ensure the independence, effectiveness and 

impartiality of the judiciary. The 2011-2013 National Indicative Programme on 

Moldova foresees as the specific objective of “contributing to the implementation of 

a comprehensive reform strategy in the area of administration of justice”.  

In the recently issued communication “A new response to a changing 

Neighbourhood” (25 May 2011), the European Commission also provides a new 

approach to its neighbourhood policy. The new document mentions supporting 

“deep democracy” as one of its basic principles. It includes several elements, inter 

alia, 'the rule of law administered by an independent judiciary and right to a fair 

trial', as well as 'fighting against corruption'. 

 
 
 

RULES AND INSTITUTIONS 
 
 

1. Anti-corruption institutions 

Anti-corruption is one of the main topics on the agenda for EU-Moldova relations 

and constitutes one of the Moldovan government’s top priorities. Despite the 

extensive resources deployed by EU and other donors over recent years, only limited 

progress has been observed in the fight against corruption”4. The May 2011 

Barometer of Public Opinion suggests that only 8% of the polled population are 

content with Government policy concerning corruption (an alarmingly decrease 

from 14,2% in November 2009)5. The Transparency International Corruption 

Perception Index (CPI) indicates RM is perceived as a country with widespread 

corruption. During the last 12 years, RM`s score fluctuated between 2.1 and 3.3 (2.9 

for 2010), on a scale from 0 (perceived to be highly corrupt) to 10 (perceived to be 

very clean). The Freedom House Nations in Transit reports display an amazing 

                                                 
3 European Parliament, Resolution containing the European Parliament's recommendations 

to the Council, the Commission and the EEAS on the negotiations between the EU and the 

Republic of Moldova on the Association Agreement, 15 September 2011  
4 European Commission, Working paper on the Implementation of the European 

Neighbourhood Policy in 2010. Country Report: Republic of Moldova, 25 May 2011 
5 Institute for Public Policy, Barometer for Public Opinion brochure, May 2011 
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‘stability’ as far as the corruption score is concerned – 6.00 out of 7.00 for last 6 

years (with 1 representing the highest level of progress and 7 the lowest). 

A constant trend may however be observed in addressing corruption issues. While 

ample anticorruption legislation exists and institutional reforms have been attempted 

in recent years, implementation remains weak6. According to the 2010 Global 

Integrity Report on Moldova the ‘actual implementation score’ is very weak – 59 out 

of 100 (as compared to the ‘legal framework score’ – 89 out of 100, which is 

considered strong).  

The inefficiency of undertaken anti-corruption measures that have been undertaken 

is a matter of concern to the EU. The EU high level officials have urged the 

Moldova government on a number of occasions to be more consistent in fighting 

corruption, particularly high level corruption.  

The anti-corruption system shows signs of weakness at regulatory, institutional and 

capacity levels and is marked by the under-use of numerous criminal, civil and 

administrative tools. The overall number of corruption-related prosecutions remains 

very low (247 criminal cases were submitted to the court and judgements on 166 

corruption and corruption related cases were rendered in 2010). Even where 

convictions were obtained, they are usually characterised by soft sentencing7. It is 

also not uncommon for Moldovan courts to downgrade corruption offences found to 

apportion administrative responsibility8. 

According to the Law on prevention and combating corruption (no.90/2008)9, the 

anti-corruption institutional framework charges a wide range of stakeholders to of 

tackle corruption. It creates the impression that fighting corruption should become a 

‘national project’ where everybody is involved. The spectrum of stakeholders varies 

from the Parliament, the President and the Government to the central and local 

public administration and civil society. Three institutions amongst them have a more 

defined and pragmatic approach to the topic, dealing with criminal investigation of 

corruption related cases: Center for Combating Economic Crimes and Corruption 

                                                 
6 William Crowther, Nations in Transit 2011:Moldova,, Freedom House, 2011 
7 According to the General Prosecutor`s Office Annual Report for 2010 only 4 persons have 
been sentenced to real terms or imprisonment, 44 – to imprisonment and/or fines with 
suspended service of the sentence, 56 – to fines; 19 persons have been acquitted and towards 
42 persons administrative sanctions have been applied, being exempted of criminal 
responsibility. 
8 Dovydas Vitkaukas and others, Assessment of Rule of Law and Administration of Justice 

for sector-wide programming, Moldova Government (Draft open to consultation process), 
April 2011, par. 199. 
9 Law no. 90/25.04.2008 of the Moldavian Parliament on the prevention and fight against 
corruption 
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(CCECC), Ministry of Interior and Anticorruption Prosecution Office.  

Some other authorities have anticorruption competences as well, such as the Court 

of Auditors, the Customs Service or the Tax Inspectorate. Each authority is currently 

the primary ‘redoubt’ (line of defence) in addressing corruption issues, using a range 

of internal instruments: special units  dealing with corruption allegations against 

institution`s employees (e.g., the Ministry of Interior’s Internal Investigation and 

Security Department), internal corruption risks assessments, ‘yellow card’ 

regulation, codes of conduct, hot lines and e-mail notification systems. However, all 

these authorities do not dispose of the competence to investigate or prosecute 

corruption cases which amount to criminal liability. Criminal tools predominate in 

the arsenal of tools available to combat corruption and only the authorities 

mentioned above may make use of them.  

The Intelligence and Security Service presents a unique case. Beyond its common 

tasks concerning the national security, the Service`s involvement in anticorruption 

efforts is carried out through an administrative tool (checking the candidates and 

holders of public offices, including judges) and an investigative one (wiretapping in 

the context of criminal investigations). Both implications are the subject of frequent 

criticism and are considered to be controversial. The initial checking of the 

candidates is made, inter alia, for the appointed public offices and managerial 

offices. Holders of public offices are also subject to checking. In both cases the 

subject of checking is notified about the checking procedure and a checking 

declaration is signed. A consultative note is issued to the appointing authority as a 

result of checking. The critics of the checking by the Intelligence and Security 

Service argue that they are used to hamper the access of inconvenient candidates or 

serve as an argument for the dismissal of undesirable office holders.  

Wiretapping is the most criticized activity. According to the 2010 US Department of 

State `s Human Rights Report on Moldova10,it was widely believed that law 

enforcement authorities, including the Interior Ministry, prosecutors, the Prosecutor 

General's Office and the Security and Intelligence Service continued to conduct 

illegal searches and wiretaps. Courts continued to accept illegally obtained 

evidence”. In February 2009, the ECHR11 ruled that the country`s criminal 

procedure law failed to provide a clear and detailed interpretation of the degree of 

reasonable suspicion required to authorize a wiretapping. The European Court of 

Human Rights also noted that the law does not contain safeguards against the 

overuse of wiretappings ( in 2005 for instance, out of a total of 2,609 applications 

                                                 
10 US Department of State, 2010 Human Rights Report: Moldova, 2010 
11 European Court of Human Rights, Iordachi and others vs. Moldova, 10 February 2009, 
par. 51-53 
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for interception lodged, 98.81% had been successful; in 2006 97.93% of the 1,931 

applications lodged had been successful; and in 2007 99.24% of the 2,372 

applications lodged had been successful12) and does not provide adequate protection 

against the abuse of power by the government in the field of interception of 

telephone communications.  

Center for Combating Economic Crimes and Corruption (CCECC), set up in June 

and operational since September 2002, is a specialized agency entrusted with 

preventive and analytical functions, as well as the powers of a law-enforcement and 

investigative body. CCECC performs the following tasks: (a) the prevention, 

identification, investigation and combating of economic-financial and tax minor 

offenses (contraventions) and crimes; (b) combating corruption and protectionism; 

(c) the prevention and combating of money laundering and financing terrorism; (d) 

performing anti-corruption expertise (corruption proofing) of drafts of normative 

acts.  

CCECC is a law enforcement agency, able to conduct criminal investigations in 

corruption-related cases, including to make use of special investigative techniques 

(e.g. to order wiretapping), except in cases where the exclusive competence belongs 

to the prosecutor. Although there is no strict delimitation, the CCECC generally 

deals with small and medium size corruption cases. High-profile corruption falls 

under the competence of the Anticorruption Prosecution Office.  

The CCECC is a central administration body subordinated to the Government. The 

link to the executive suggests that the CCECC lacks “objective safeguards to give it 

an appearance of independence”13. Transfer of the CCECC over to parliamentary 

control is considered a potential solution for strengthening its independence. Placing 

any sensitive institution under parliamentary control appears to be a trend in 

Moldova. Although reasonable doubts could exist over the efficiency of this solution 

(taking into account the high political influences and interests which clash in the 

legislature), the Parliament - due to its openness to public scrutiny and representative 

character- is perceived as a valid option (if not the only option) for strengthening the 

CCECC’s independence.   

The Anticorruption Prosecution Office is a specialized prosecution office dealing 

with corruption cases. It was set up in November 1999 as a specialized unit within 

the General Prosecutor`s Office, with the specific responsibility of fighting 

corruption in the highest bodies of the state, the judiciary, the police and in 

supervisory bodies such as Court of Auditors. The specialized unit was replaced in 

                                                 
12 Idem, par. 13 
13 Vitkauskas op. cit., par. 199. 
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2003 by the Anticorruption Prosecution Office. 

The competences of Anticorruption Prosecution Office can generally be divided into 

as (a) the supervision of the criminal investigation in corruption cases performed by 

the CCECC and the Ministry of the Interior, (b) conducting criminal investigation on 

cases in its exclusive competence (‘subject-based high profile corruption cases’ – for 

instance, covering crimes committed by MPs, criminal investigation officers, judges, 

prosecutors, CCECC officers) and (c) bringing criminal charges in courts of law. 

The logic behind both above mentioned institutions is for a specialized and 

professional approach to the taken towards corruption cases. The CCECC is 

responsible for investigating corruption cases and referring them to the 

Anticorruption Prosecution Office for prosecution. As a specialized criminal 

investigation body, the CCECC requires specialised supervision from the 

prosecution side. According to national criminal procedure, criminal investigation 

bodies are supervised and guided by the public prosecutor. There are no 

subordination relationships between the institutions. The prosecutors may order the 

CCECC to perform specific investigations of criminal cases, opened according to 

their competence. Both institutions share the same building. The idea of their 

proximity is to strengthen cooperation and ensure the effective supervision of 

CCECC`s criminal investigation activity and be able to react promptly to flagrant 

cases. However, the Anticorruption Prosecution Office has expressed its 

dissatisfaction with the insufficient level of cooperation with the CCECC, which has 

lead to the delay of criminal investigations14. 

Although the Ministry of the Interior’s criminal investigation unit does not have 

any direct statutory competence for investigating corruption cases (which generally 

falls under the CCECC or Anti-Corruption Prosecution Office), an exception exists 

under in the Criminal Procedure Code. This states that the criminal investigation 

body of the Ministry of Interior is to conduct criminal investigation in cases referred 

to them by an ordinance of the prosecutor (Art. 269), allowing the Ministry of 

Interior to deal with a small number corruption cases. According to the General 

Prosecutor`s Office Annual Report for 2010, criminal investigations were conducted 

by the Ministry of Interior`s units in 28 (11, 34%) out of 247 corruption cases, with 

them being submitted to courts of law. 

There is no threshold of damages for determining the competences of anti-corruption 

bodies. The competences between them are divided between statutory (based on the 

article from the Criminal Code) or based on the subject of the crime. However, the 

                                                 
14 Unimedia, Account settlement of the Anticorruption Prosecution Office: with stones in the 

yard of the Anticorruption Centre. CCECC: “It is not collegial!”, 11 January 2011 
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prosecutor, if necessary, disposes of the right to personally conduct criminal 

investigation in any case, even if the case is under the competence of other law 

enforcement body.   

Courts of law examine corruption cases brought in court by the prosecution. 

Moldova’s justice system is based on: courts of first instance, Courts of Appeal and 

a Supreme Court of Justice. All corruption cases are determined by courts of first 

instance, excepting corruption crimes committed by the President of the country, 

which are under the competence of the Supreme Court of Justice.   

The Judicial Inspection (set up in 2008) is a body affiliated to the Superior Council 

of Magistracy, charged with investigating complaints concerning judge ethics, 

checking the organizational activity of courts in rendering justice, for verifying the 

circumstances under which the Prosecutor General requests to lift the immunity of a 

judge, examining the President`s or the Parliament`s reasons for the refusal of a 

candidate for the judge office or for the life tenure and to present a memo on this 

issue to the Council. According to the law, Judicial Inspection shall consist of 5 

members selected by the Superior Council of Magistracy for a 4 year mandate. The 

Inspection began its activities only in February 2009, when 3 out of 5 members were 

selected. The remaining 2 offices are still vacant.  

The Central Controlling Commission and the Departmental Controlling 

Commissions are the administrative bodies formally in charge of collecting and 

checking the declaration of assets. The competence between the above mentioned 

commissions is divided based on the rank of the declaring official (for more details 

see infra part II.3). 

 

2. Immunities 

Only few categories of officials have immunity. The President of the country and 

members of the Parliament may not be held liable for the opinions or votes 

expressed while carrying out their mandates. Only the Parliament indict the 

President (on the basis of a two-thirds majority vote) if he commits an offense. The 

Supreme Court of Justice disposes of the competence to judge over the President. 

Members of the Parliament may not be detained for questioning, put under arrest, 

searched - unless in case of flagrant crime - or be put on trial for a crime or 

contravention (administrative offence) without Parliament's assent, and only after 

subjecting  the member in question to a hearing. The request to lift immunity is 

submitted by the Prosecutor General to the Speaker of the Parliament. The latter 

informs members of the Parliament about the request in a public session within 7 
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days, and forwards it to the Legal Commission on Appointments and Immunities for 

consideration. Members of the Commission consider the merits of the requests and 

vote on it in secret within 15 days. The Commission’s report is submitted to 

Parliament and considered approved within 7 days after submission. Parliament 

decides on the General Prosecutor`s request by a secret vote with a simple majority.  

Requests to lift immunity are seldom used. A recent case occurred in October 2010, 

when the Prosecutor General requested Parliament lift the immunity of Vladimir 

Voronin (the leader of the Communists` Party, the ex-President of Moldova) in a 

case related to April 2009 post-electoral violations. He was suspected of neglecting 

his duties, while Anatolie Papusoi (a communist MP and the former director of the 

Moldsilva Agency) was suspected of abusing his powers when concluding a land 

lease agreement on 700 ha of forest with a company owned by the Voronin family. 

The Legal Commission on Appointments and Immunities passed the request back to 

the Prosecutor General ‘due to lack of evidence’. This decision did not prevent the 

Prosecutor General from submitting a repeated request with additional evidences on 

the same issue. After the November 2010 elections, only Vladimir Voronin obtained 

a parliamentary mandate. However, no repeated request to lift his immunity has yet 

been submitted to Parliament. 

Judges may not be held liable for opinions expressed while rendering justice and for 

the judgement pronounced, unless his/her guilt of criminal abuse is determined by a 

definitive sentencing decision. Criminal proceedings (and, as a consequence, special 

investigative techniques) may solely be instituted against judges by the Prosecutor 

General with the consent of the Superior Council of Magistracy and the President or, 

in the case of Supreme Court`s judges, the Parliament. The judge cannot be 

apprehended, brought by force, arrested, searched, unless in cases of flagrant crimes, 

or put on trial without the assent of the Superior Council of Magistracy and the 

President or - in the case of Supreme Court`s judges - the Parliament.  

A judge may be subjected to administrative sanctions only by the court of law, with 

the consent of Superior Council of Magistracy. A judge detained on suspicion of 

committing an administrative contravention must be released immediately after 

his/her identification as a judge.  

Judges benefit of inviolability. His/her inviolability also extends over his/her place 

residence and office, the vehicles and means of telecommunication used by the 

judge, their personal correspondence, belongings and documents. The extensive 

nature of the inviolability makes it practically impossible to undertake any operative 

investigative measures (e.g., wiretapping, video surveillance, bugging). On the other 

hand, most of the corruption and corruption related crimes are classified as less 

serious crimes (punished with imprisonment up to 5 years). According to the Law on 
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operative investigative activities (no. 45/1994), measures which violate the legally 

protected rights are not admitted in case of petty crimes and less serious crimes. 

In the course of 2010, the Superior Council of Magistracy considered 3 requests of 

General Prosecutor to authorize the initiation of criminal investigation against 

judges. In all 3 cases the General Prosecutor`s requests were rejected. 

Superior Council of Magistracy deliberations on lifting the above immunities are 

largely unregulated and closed even from the party who requested it. The Prosecutor 

General, being an ex officio member of the Superior Council of Magistracy, does not 

participate in the deliberation of the Council on these issues. Republic of Moldova 

legislation does not provide a clear succession of the Prosecutor General’s actions in 

order to obtain consent to initiate the criminal action, as well as the applicable 

procedure, which raises a series of questions15: 

• Is it necessary to initially address the request to the Superior Council of 

Magistracy or to the President (or the Parliament)? 

• What is the timeframe for the consideration by the Superior Council of 

Magistracy, the President or the Parliament of the Prosecutor General`s 

request?  

• What happens with the Prosecutor General’s request if the Parliament is on 

parliamentary vacation?  

• What is the procedure to be followed by each actor in considering the 

Prosecutor General’s request?  

• What happens if the President (the Parliament) consents to initiate the 

criminal action and the Superior Council of Magistracy refuses or vice 

versa?  

• What is the procedure following the receipt of consent? 

A further difficulty relates to the small size of the country, where relationships 

between the members of judiciary go far beyond working ones. Therefore, the risk 

of leaking information is always a problem, drastically affecting the efficiency of 

any investigation16. 

Furthermore, the perceived lack of accountability and transparency among the 

courts, along with strong public opinion of the prevalent corruption among the 

                                                 
15 Centre for Analysis and Prevention of Corruption, Case Study on the Exclusion of the 

Immunity of Judges to Criminal and Contravention Liability, 2007, p. 10-11 
16 Viorel Chetraru (Director of CCECC),  interview for the web-portal Allmoldova, 4 August 
2011 
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judiciary, is a core problem17. The Moldovan judiciary appears to have been 

transformed into a closed club, totally out of any public oversight. In this respect, 

serious reconsideration of the handling of immunities - as well as the necessity of 

their correlation with the requirements of respect for the principle of accountability 

and transparency - is one of the most urgent problems for improvement of efficiency 

of the system of administration of justice. Immunity should not be perceived as the 

equivalent of impunity or as an unlimited privilege. Discussions on the possible 

restriction of judge immunity should be promoted to the level acceptable from the 

point of view of the structural independence of the institution, but counterbalanced 

by the principles of accountability, transparency and equality before the law. Carte 

blanche (structural) immunities from legal proceedings should be replaced by 

narrower functional immunities18. 

An effort to deal with these issues was made in 2007, when parallel initiatives to 

replace the consent of Superior Council of Magistracy and President or Parliament 

with their notification were submitted to the Parliament by the Ministry of Justice 

and CCECC. The declared purpose of these amendments was to simplify the 

criminal investigation procedure for judges facing corruption charges. The 

amendment eliminating the requirement of the Superior Council of Magistracy 

consent before instituting criminal proceedings against a judged obtained Parliament 

approval, but was vetoed by the President. 

The 2011-2014 Government Program “European Integration: Freedom, Democracy, 

Welfare” set as a priority action: to “reconsider the judge immunity, so as to ensure 

functional immunity only (replace the authorization system with the notification one, 

so as to exclude the need of approval of the Superior Council of Magistracy and 

President of the Republic of Moldova or, as the case may be, the Parliament to 

initiate criminal actions against judges)”. The draft Justice Sector Reform Strategy 

2011-2015 (approved by the Government on September 6, 2011 and submitted to 

Parliament for consideration and voting) uses a similar wording, oriented to adjust 

the immunity of judges to the level of a functional immunity, without however 

stating a clear mechanism for that. A draft law developed by the Ministry of Justice 

foresees the elimination of immunity for administrative contraventions 

(misdemeanours), that criminal investigations be started on general basis and only in 

case of apprehension, arrest and searching of judge is SCM consent required, except 

in cases of flagrant crimes.  

                                                 
17 According to the Transparency International Global Corruption Barometer 2010, Moldova 
scores 3.9 (where 1: not at all corrupt, 5: extremely corrupt) to the question “To what extend 
do your perceive the following institutions in this country to be affected by corruption” 
18 Vitkauskas, op. cit., par. 52. 
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Prosecutors cannot be subject to disciplinary or civil liability for opinions expressed 

or decisions taken during criminal investigations or trials, unless his/her guilt is e 

established through a sentencing decision. The criminal investigation against the 

prosecutor may only be instituted by the Prosecutor General (in case of Prosecutor 

General the proceeding are instituted by a prosecutor appointed by the Parliament at 

the Speaker`s proposal) and investigative actions (e.g., entering the house, the office 

or vehicle, wiretapping, searching) may be undertaken only after the criminal case is 

opened. The prosecutor detained on suspicion of committing an administrative 

contravention or a crime must be released immediately after his/her identification as 

a prosecutor, except in the cases of flagrant crimes. Only one prosecutor was 

convicted for corruption in 2010. 

Constitutional Court judges are also immune from liability for their votes or 

opinions expressed in their official capacity. Constitutional Court judges can only be 

detained, arrested, searched - except for flagrant crimes - or criminally tried with the 

consent of the Constitutional Court at the request of the General Prosecutor. A 

Constitutional Court judge must be released upon detention once he/she identifies 

himself, unless he/she is apprehended during the commission of a flagrant crime, in 

which case the Constitutional Court must be informed and issue a decision on 

detention within 24 hours. 

Members of the Judicial Inspection benefit from the same inviolability as the 

judge during their mandate. 

Members of the Court of Auditors may be searched, detained, and arrested only with 

the consent of the Parliament at the request of the Prosecutor General. Similar 

immunity mechanism exists for the Ombudsman.  

 

3. Declarations of wealth / interest 

Transparency is acknowledged as a defining principle of good governance - 

covering the activity of public authorities - but also of employed officials, who, in 

exchange for the status given by their office, undertake certain additional 

obligations. A key instrument in maintaining the integrity of public servants is that 

all persons holding official positions and exercising influence shall be bound to fill 

in forms about their income, assets, liabilities and interests on a regular basis. The 

phenomenon of corruption is primarily related to the public sector and the activity of 

public servants. Due to this governmental approaches and policies on the 

transparency of assets and income gained by these servants can be critically 

important in influencing the general population’s perception of the integrity of 
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officials in public service, as well as the assessment of the degree of seriousness 

taken in the fight against corruption and its effectiveness. Despite the improvement 

of legislation in the area and the existence of some mechanisms for the checking of 

declarations, the formalism of approaches has not changed, with too many 

deficiencies remaining – rendering rules entirely ineffective19. 

The issue of control of officials’ income and assets is inherently related to the issue 

of preventing conflicts of interest, legislation and the practice of many states 

bringing together the two types of declarations and ensuring their joint regulation. 

The Republic of Moldova has chosen to follow a different path - adopting separate 

regulations for the assets declaration and the conflict of interest: Law on the 

declaration and monitoring of the income and assets of state dignitaries, judges, 

prosecutors, public servants and certain persons holding managerial positions (no. 

1264/2002) and the Law on conflict of interests (no. 16/2008). Although these acts 

were chronologically separated by a period of 6 years, the same mistakes were 

committed20. Their implementation record reflected a lack of political will and a lack 

of appropriate administrative and institutional capacities that has directly affected 

the effectiveness of the laws and failed to provide the expected impact on the 

prevention and combating corruption. 

The Council of Europe`s Group of States against Corruption (GRECO) in its Second 

Evaluation Round Report on Moldova (13 October 2006) stated that “there is no 

comprehensive system for declaration of interest and the existing system of asset 

declaration is ineffective” and recommended “to adopt suitable legislation on 

conflicts of interest, including situations when public officials move to the private 

sector, and to set up an efficient system for monitoring public officials` declarations 

of assets and interest”21. After 4 years, GRECO cannot consider that “an effective 

monitoring system has been put in place,” and concludes that the recommendation is 

still partly implemented22. 

Although assets declarations are assumed to be submitted annually by public 

officials, most of them are not made public. Existing legal provisions do not ensure a 

sufficient level of transparency of assets declarations. The law prescribes that only a 

                                                 
19 Corneliu Gurin and others, Study on the Declaration of Assets and Income of State 

Dignitaries, Judges, Prosecutors, Public Servants and Persons Holding Managerial 

Positions: Challenges and Solutions for Moldova, Centre for the Analysis and Prevention of 
Corruption,, March 2009, p. 11-12 
20 Idem, p. 111.  
21 GRECO, Second Evaluation Round, Evaluation Report on Moldova, 13 October 2006, par. 
64 
22 GRECO, Second Evaluation Round, Compliance Report on Moldova, 5 December 2008, 
par. 49-54; GRECO, Second Evaluation Round, Addendum to the Compliance Report on 

Moldova, 1 October 2010, par. 15-19 
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limited number of officials are obliged to make the declarations public through web 

postings or publications in media. Nevertheless, this obligation is constantly 

ignored. According to the Central Controlling Commission, only 1879 out of nearly 

4000 officials submitted their declaration of assets on February 28, 2011 (note: one 

month over the deadline). Despite public assurances that ‘non-obedient’ officials 

will be sanctioned23, no concrete actions and sanctions followed. Moreover, “the 

reticence towards the call of media and civil society organizations to access the 

assets declarations reduces the general probity of the public administration, 

stimulates mistrust in the sincerity of anticorruption efforts and does not contribute 

to streamlining the corruption prevention activity”24. 

On the other hand, the information disclosed is strikingly different from public 

perception of the state of wealth of the declaring officials and creates the impression 

that these declarations are only made to tick boxes in their personal records. For 

instance, Vladimir Plahotniuc’s asset declarations25, the Prime Deputy Speaker of 

the Parliament, contains no information on the shares hold in different companies or 

no property outside the country, although he is widely considered to be one of the 

richest persons in Moldova (with an estimated fortune of $2 bln26). The same 

confusion between the content of declaration and the real situation is valid in case of 

other members of Parliament. 

                                                 
23 Allmoldova, Moldovan central control commission hears report on submission of income, 

property declarations, 1 March 2011  
24 Corneliu Gurin, op. cit., p.8. 
25 See V. Plahotniuc (Prime vicepresident of the Parliament of the Republic of Moldova), 
Income and Property Declaration 
26  Jurnal MD, Stati, Plahotniuc, Filat – the richest men in the Republic of Moldova (Stati, 

Plahotniuc, Filat – cei mai bogati oameni din Republica Moldova), 21 July 2010 
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Fig. 1. Reglementation of declaration of assets and declaration of interest in Moldova1  

 Declaration of assets Declaration of interest 

a.  The publicity of asset declarations is controversial. In general terms, 

the law stipulates that the declaration of assets is a confidential 
document, except for the declarations of high ranking officials (eg, 

President, MPs, members of Government, Chairman of the 

Constitutional Court, Chairman of the Supreme Court of Justice, 

General Prosecutor, Chairman of the Court of Auditors, Governor of 

the National Bank, Director of the Intelligence and Security Service, 

mayors and chairmen of local councils), as well as other groups, 

specified in special laws (eg, judges, members of the Superior 

Council of Magistracy). Officials not included in the above 

mentioned groups may decide upon their own initiative whether to 

make the declaration of assets public or not. Even in these cases, only 

the total value of the declared property and list of all assets owned by 

the declarant is not classified as confidential information and shall be 

published, mentioning whether these assets are in the declarant’s 

ownership or use. At the same time, the template of declaration, 

annexed to law, states that the declaration is a public document.  

The information contained in declarations of personal 

interest is also of public interest and can be issued upon 

request, except for the declarations of personal interest of 

the Intelligence and Security Services` officers. 

b. Civil servants and a wide range of public officials, including the 

President, MPs, ministers and deputy ministers, other members of the 

Holders of public office, including the President, MPs, 

members of the Government, judges, prosecutor, criminal 

                                                 
1 The table is filled in based on the regulations in force as of 15 August 2011. 
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Government, members of the Superior Council of Magistracy, judges, 

prosecutor, members of the Court of Auditors, directors and the 

deputies of state agencies, ombudsmen, chairman and deputies of 

Central Electoral Commission, local public authorities, managers of 

public institutions, state enterprises, as well as companies where the 

state holds a majority share of ownership, etc. 

investigation officers, local public authorities, managers 

of public institutions, state enterprises, as well as of 

companies where the state holds a majority share of 

ownership. 

c. Incomes in the last year of activity, movable (with a value exceeding 

50,000 MDL, circa 3,000 EUR) and immovable assets, shares in 

companies, financial liabilities of declarant, spouse and minor 

children, as well as dependants.   

Remunerated professional activity, the status within any 

non-commercial organizations or political parties, the 

status within any commercial entity, relations with 

international organizations  

d. Officials shall submit the declarations within 20 days following the 

date of their appointment or election into office, or prior to validation, 

where applicable. Declarations shall be updated until January 30 of 

the following  year for the previous year in service and a year after 

the end of performing this function. At the end of mandate or 

completion of activity, a new declaration shall be submitted. 

The declaration of personal interests shall be submitted 

within 15 days from the date of employment, validation 

of mandate or appointment. The declaration is updated 

annually each January 30.  

e. There are two types of commission in charge for verifying the 

declarations. Their competences are divided depending on the level of 

the subject submitting the declaration. These are (a) the  Central 
Controlling Commission (is a non-permanent board of 9 members, 

per 3 members appointed by the President, the Parliament and the 

Government; the mandate of the appointed members lasts as long as 

the mandate of the appointing authority; members of the Commission 

are deputies, ministers, public servants; the meetings of the 

The declarations of personal interest shall be collected 

(usually by the heads human resources units or by the 

heads of secretariat) and submitted to the Main 

Commission of Ethics (which does not exist till now). 
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Commission are held ad hoc; no apparatus is provided) and (b) the 

Departmental Controlling Commission (are set up by the authority 

which appointed the declaring official; 3 to 6 members with a 3 years 

mandate; the meetings are held ad hoc). 

f. Disciplinary, administrative or criminal  Disciplinary, administrative, civil or criminal 

g. Ungrounded failure to submit the declaration within the set 

timeframe; refusing to submit declarations; filling intentionally 

incorrect data in declaration; violation of the way of keeping and 

using the information contained in declarations by the persons 

performing their control. 

Failure to declare an interest related to the decision to be 

taken or to which the person shall participate, or to the in-

service actions to be performed; failure to declare an 

interest related to the status within a legal entity 

(commercial or non-commercial), if that entity received 

from the public authority, in which s/he performs duties, 

any kind of assets, including money, state-guaranteed 

credits or public acquisition command.   

h. No  No  
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The system of control of assets declarations proved to be inefficient. The ambiguity 

of the legal framework generated practices when the annual updating of the 

declarations was interpreted literally, with officials submitting declarations with 

notes such as “no changes as compared to the previous year”. The law prescribes 

that the value of real estate, mentioned in declaration, shall be the one indicated in 

the document certifying the origin of the asset. This led to absurd situations where 

the declared value of, for instance, a 50 m2 apartment is less than the average market 

price for a square meter. From an institutional point of view, the Central Controlling 

Commission (in charge of checking the declarations of high ranking officials) is a 

body subject to political influences. Its composition, appointed by the Government, 

the President and the Parliament, is more than exemplificative (MPs, deputy prime 

minister, minister of justice, minister of finance, high ranking public servants) and 

raises serious doubts over its capacity to perform its duties. The Commission acts in 

a formal manner, lacks initiative in holding liable the persons failing to meet their 

legal duty to submit declaration or submit them with obvious flaws. Therefore, the 

Commission is “simulating control activity rather than really exercising it”1. 

In response to all the criticism and observations, the authorities pointed at the 

legislation being below par and a lack of mechanisms for efficient implementation, 

while the mobilization and demonstration of political will to impose appropriate 

solutions are yet to appear2. 

The declaration of interest system is not working. Except for the text of the Law on 

conflict of interest, no other activities were developed. The Main Ethics Commission 

in charge, according to the law, of controlling the declarations of interest and 

responsible for issuing and approving the necessary templates and regulations has 

never been established. The Law did not actually prescribe a timeframe for setting 

up the Commission, which leads to the conclusion that the Commission had to be in 

place at the moment of entering into force of the law, namely at the moment of 

publication of the law in the Official Gazette. As a result, the public officials did not 

submit their declarations of interest and there is a high probability that they do not 

clearly understand what a conflict of interest means3. The media campaign “Interests 

at sight” (Interese la vedere)4, launched in July 2011 by the Association of 

Independent Press and the Anti-Corruption Alliance, collected 56 declarations of 

interest from public officials of different level (as a comparison, there are 101 

members of the Parliament) up to September 8, 2011. This is the only civic initiative 

                                                 
1 Corneliu Gurin, op. cit., p.8. 
2 Idem, p. 12.  
3 Ianina Spinei, Treating conflict of interest in public service: evolution or stagnation, 
Transparency International Moldova, 2010, p. 42 
4 Independent Press Portal, Public Officials Reluctant to Declare Personal Interests, 16 
September 2011 
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dealing with the declaration of interest. 

The disastrous situation concerning the declaration of assets and declaration of 

interest - as well as the ‘dose’ of pressure from GRECO and the EC - forced the 

Government’s hand into being more consistent in its actions. Thus, a draft Law on 

the Main Ethics Commission was submitted to Parliament in April 2011 (3 years 

after the Law on conflict of interest was passed). According to the draft law, the 

Main Ethics Commission was designed to be a permanent body, presided by a 

chairman appointed by the Parliament for a 5 years term. It is in charge of verifying 

both declaration of assets and interests, constituting a point of institutional junction 

between both controlling systems. Another draft law introduced technical 

amendments to the existing system of assets and interest declarations. Both draft 

laws were passed by Parliament on July 28, 2011. The parliamentary hearings 

produced several amendments - mainly to the draft Law on the Main Ethics 

Commission. Thus, the body shall be entitled the National Integrity Commission; it 

shall be presided by a board of 5 members (3 appointed by the parliamentary 

majority, 1 appointed by the opposition and 1 member, selected by Parliament 

through an open competition, and shall represent the civil society); board decisions 

shall be taken with the vote of a majority of appointed members. The National 

Integrity Commission shall begin its work in March 2012. Nevertheless, critics 

believe that the long discussion around this topic, as well as the proposed 

amendments5, suggest a strong will to retain political control over this institution. 

According to other amendments (not yet promulgated), the declarations of assets 

shall become public (excepting some personal and assets identification data, the 

information concerning the creditors or debtors of the declarant, as well as the 

declarations of the officers of the Intelligence and Security Service) and shall be 

posted on the web page of the National Integrity Commission. The template of 

declaration of assets is more elaborate. The information shall reflect the incomes 

(grouped based on the subject (declarant, spouse, children, and other dependants)), 

real estate, the movable goods (means of transportation of any kind, subject to 

registration), financial liabilities, shares and debts. Assets shall be declared 

irrespective of their value.  

A controversial topic concerned the interests (personal or also of the family 

members) that are to be declared. After an intense debate it was decided that only 

the personal interests of the subject shall be declared. The template of the 

declaration was also approved.  

                                                 
5 For instance, the proposed structure of the board clearly reflects the current state of things 
in the Parliament without taking into consideration the possibility of other configuration of 
the Parliament as a result of new elections. 
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Even if there still remain some ‘grey zones’, this national initiative requires EU 

attention and support. Moldova needs strong integrity mechanisms and EU help. 

This can be supplied through exposure to best practices, the sharing of experience 

and technical assistance, both of great importance in order to achieve this result. A 

‘more for more’ approach could be a reasonable strategy in this case.  

 

4. Confiscation 

The Criminal Code regulates special confiscation as a security measure. It represents 

the forced and free transfer to the state of property or goods used to commit the 

crime or of the proceeds thereof. If the assets used for or derived from the crime no 

longer exist or cannot be found, the equivalent thereto shall be confiscated. It is most 

commonly ordered in addition to a criminal penalty, but it may be also be ordered in 

the absence of a conviction. The Law on prevention and combating corruption 

(no.90/2008) states that in corruption cases, money, assets or any other goods used 

to determine the person to commit the crime or to repay the perpetrator, or proceeds 

of the crime, are confiscated in order to recover the victim’s damages, if not returned 

to the victim. If the assets no longer exist, the convicted person is obliged to return 

their money equivalent. 

The confiscation applies, inter alia, to: the proceeds of the crime, as well as to the 

income derived from those assets, with the exception of assets and incomes that 

must be returned to the legitimate owner; converted or transformed, partly or 

wholly, proceeds from crimes and incomes from those assets; assets used for or 

intended for the commission of a crime when they belong to the convicted person. 

The Criminal Code authorizes the confiscation of property that belongs to a third 

party and has been used for or resulted from the commission of the crime, but only 

when this third party is aware of the illegal nature of this property.  

If the assets resulting from or acquired through a crime and the incomes from such 

assets have been incorporated within legally obtained assets, the value of those 

assets - or their equivalent value corresponding to the value of the assets and 

incomes incorporated - shall be confiscated. 

Concerning confiscation, the level of proof required to substantiate the unlawful 

origin of an asset is very high and there can be no reversal of the burden of proof if 

the link between the crime and the criminal proceeds has not been established 

beyond any doubt. The GRECO evaluation team`s interlocutors referred to many 

cases in which public officials clearly led a lifestyle beyond their means and yet, 

despite credible allegations of corruption, it had not been possible during the trial to 
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prove a connection between their wrongdoings and the criminal origin of their 

assets6. A reversal of the burden of proof would encounter a constitutional obstacle 

since, according to the Article 46 (The right to private property and its protection) of 

the Constitution, the property is presumed to be lawful. This provision also hampers 

the introduction of civil confiscation in the Moldovan legal system.  

In order to better respond, inter alia, to corruption, an initiative of the Government 

took place in 2006 to amend this Article by excluding the last sentence “The 

effective presumption is that of legal acquirement”. Although the Constitutional 

Court provided a positive response to this initiative, the draft law was not further 

examined by the Parliament due to the negative reaction on the behalf of the 

President of Moldova, qualifying the proposal as ‘inopportune’.  

A new request for interpretation of this sentence was submitted to the Constitutional 

Court by the Minister of Justice7 on June 10, 2011, in the context of efficient 

instruments to fight corruption. The purpose of the request is to find out if civil 

servants benefit from the same protection as any other individual when the 

presumption of legality is implied and assets are obtained while holding office. The 

examination of this application is pending.  

 

5. Judicial system 

5.1. Independence (self-governance) of magistrates  

The independence of the judiciary has been and is still a major issue of concern in 

Moldova. Each strategic development document (national or international) 

implemented in the country addressed the justice system and its independence. 

Besides that, “the lack of effective accountability mechanisms, lack of peer pressure 

on and public scrutiny of judiciary, perception of wide spread corruption and low 

confidence in the system are characteristics of the Moldovan judiciary”8. 

Reform of the judiciary began in 1994 when the new Constitution of Moldova was 

                                                 
6 GRECO, Second Evaluation Round, Evaluation Report on Moldova, 13 October 2006, par. 
29 
7 Info Centre of the Justice Ministry of the Republic of Moldova, The Minister of Justice, 

Oleg Efrim, referred to the Constitutional Court of the Republic of Moldova the 

interpretation of the 3rd paragrapf in article 46 of the Constitution of the Republic of 

Moldova, 10 June 2011  
8 Nadejda Hriptievschi and Sorin Hanganu, “Judicial Independence in Moldova”, in Anja 
Seibert-Fohr (ed.), Judicial Independence in Transition, Springer, forthcoming 2012, p. 2. 
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voted into force. The Constitution declared that the legislative, executive and 

judicial powers are separated and collaborate in the exercise of their prerogatives. 

The judges are independent, impartial and immovable, the Constitution stated. Over 

the following years the institutional and legal framework of the justice system was 

developed. 

The status of the judiciary was substantially affected between 2001 and 2008, when 

the executive and legislative branches were dominated by one political power. As a 

result, the role of the SCM in the appointment of judges was reduced while the 

President’s powers increased, the check of the candidate`s background (made by the 

security service) introduced, a ‘purge’ of the inconvenient judges performed, 

reaction of the SCM as the guarantor of judicial independence was imperceptible. 

The independence of the judiciary was transformed into a political declaration 

during this period. Moreover, Government reforms focused mainly on changing 

laws and approving regulations and less on “changing behaviour, attitudes and 

practice”9.  

Political interferences have deeply affected the public`s and judges` own perception 

of the independence of judiciary. The lack of any proceedings taken against officials 

interfering with judicial appointments has further embedded the culture of the 

submission of judiciary to other powers. The 2003 Freedom House Moldova & 

Open Society Justice Initiative report on judicial independence in Moldova stated 

that a lack of patience, perseverance and political will and lack of understanding 

among many judges of their role were the main obstacles to reforming and ensuring 

the independence of judiciary. The conclusion unfortunately is still valid. Judges 

who do not see themselves as independent, irrespective of government or other 

political or group interests, and do not act accordingly are “the biggest threat to 

judicial independence”10.  

From the structural point of view, the judicial independence is ensured by a judicial 

council. The Superior Council of Magistracy (SCM), set up in 1996, is the self-

governing judicial body, in charge of ensuring the proper functioning of the 

judiciary and guaranteeing its independence. The SCM has 12 members: 3 ex 

officio members (Chairman of the Supreme Court of Justice, Minister of Justice, 

and Prosecutor General), 5 judges elected through a secret ballot by the General 

Meeting of Judges and 4 professors of law elected by the Parliament with a 

majority vote of all deputies at the proposal of at least 20 deputies. The duration of 

their mandate is 4 years, except for ex officio members. Since 2009, elected judge 

                                                 
9 Parliamentary Assembly of the Council of Europe, Honouring of Obligations and 

Commitments by Moldova, Doc. 11374, September 14, 2007, par. 94 
10 Hriptievschi, op.cit., p. 61 
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members operate on a full-time basis, detached from their initial jobs.  SCM 

members, excepting the ex officio members, cannot perform any other remunerated 

activity, others than scientific or didactic ones.  The revocation of authority is made 

by the body which has elected the members of SCM, except from ex officio 

members.  

Among its many competences, the SCM is responsible for the training, appointment, 

transfer, promotion, discipline, removal, and professional evaluation of judges, and 

for presenting the draft budget for the courts before Parliament. There are also 3 

affiliated bodies: Judicial Inspection, Qualification and Attestation Board and 

Disciplinary Board. 

The SCM has an apparatus consisting of 13 persons, which supports the activity of 

the SCM and its affiliated bodies. An uncommon feature of the Moldova model is 

the stipulation of the number of SCM staff under law. This rigid solution does not 

allow adapting easily the number of CSM employees to be adapted easily, 

preventing the diversity of its competences from being taken into consideration. On 

the other hand, no articulated proposals to amend the number of SCM personnel 

have been expressed, which may suggest a lack of initiative on the behalf of the 

SCM.  

The resources deployed to the SCM are not commensurable with the responsibilities 

involved. The SCM, the affiliated bodies and the apparatus perform their duties in 5 

rented offices within the Supreme Court of Justice premises. A 2010 draft 

Governmental Decision on transferring 3 stories in an administrative building to the 

SCM was not further developed. A stringent problem is the insufficient resources 

and lack of capacities, for instance those devoted to budgetary planning11. Failures in 

the field of the courts budgeting and management underline a more general lack of 

capacity of the judiciary at individual and institutional levels. This is conditioned not 

merely by an inefficient legal education system, but rather by the lack of proper 

                                                 
11 Budgetary requests of the courts have been presented separately by the Supreme Court 
(with regard to its own needs) and the SCM (with regard to all the other courts) directly to 
Parliament since 2009. These requests are formulated and substantiated in a very poor 
manner. As a result, Parliament usually approves the budgetary needs of the SC and SCM 
not on the basis of their applications, but by reference to parallel budgetary requests 
submitted on the courts’ behalf by the Department of Judicial Administration and the 
Ministry of Finance as part of the budget line of the Ministry of Justice. In 2009 the SCM 
asked for 150 million lei in budgetary allocations for 2010, while receiving only 105 million 
lei by decision of Parliament, largely on the basis of the substantiation made by the Ministry 
of Finance. Similarly, out of 160 million lei (EUR 10 million) asked by the SCM in 2011, the 
Ministry of Finance recommended only 114 million (about EUR 6.8 million) be granted. In 
both cases, the SCM representatives could not support sufficient reasons to explain why their 
requested budgetary allocation was some 50% higher than the allocation granted in a 
previous year. (Vitkauskas, op.cit., par. 54) 
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leadership of the judiciary corporation in driving the reform, despite an obvious need 

for it12. A recent grant by the World Bank in the amount of USD 125,000 not being 

used by the SCM merely because it was destined for capacity building, instead of 

allowing it to increase salaries or improve facilities, exemplifies this. 

An unsolved issue concerns the Department of Judicial Administration (DJA). 

According to a 2006 draft law, the DJA was supposed to be placed under the SCM 

in order to strengthen its self-governing capacities and ensure the organizational, 

material and financial activity of the courts. The President vetoed this initiative, 

arguing that these competences should remain with the Ministry of Justice for 

financial reasons and also because the Ministry of Justice was already well 

logistically and legally equipped for this kind of activity. As a result, the DJA was 

set up in 2007 (functional since January 2008) under the Ministry of Justice. The 

SCM has repeatedly called for the transfer of the DJA to the SCM, but no result has 

yet been achieved. Besides the consolidation of the judicial self-governing 

competences, it seems that SCM sees the transfer of the DJA under its authority as a 

solution for its understaffing as well. The DJA`s 13 units would considerably 

increase the SCM`s administrative capacity. On the other hand, the Ministry of 

Justice is skeptical of the SCM’s to the readiness to fully undertake administration 

responsibilities.  

Opinions on the SCM are diverse. The most common opinion refers to a lack of 

clarity regarding its role in the appointment and promotion of judges, where the 

President and the Parliament hold overly-broad powers13. From another point of 

view, the SCM is perceived as a ‘greenhouse’ for judge candidates subservient to the 

political power. While judges perceive the SCM as being stricter toward them, this 

awareness does not extend to the public, who perceive the judiciary as corrupt and 

believe the SCM functions as a trade union for judges14.  

Any articulated reform in the justice sector developed since the adoption of the 

Constitution in 1994 also involved the SCM. The last changes to the composition of 

the SCM, passed in December 2008 and effective from November 2009 were seen 

as an effort to influence the judiciary by the executive branch15. The number of 

judges on the SCM has been reduced (from 8 to 6, including the Chairman of the 

Supreme Court of Justice), while the number of law professors was doubled (from 2 

to 4). The requirement that some of these professors be proposed by the 

parliamentary opposition was lifted. The result sees a change in the proportion of 

                                                 
12 Idem, op. cit., par. 55. 
13 Hriptievschi, op. cit., p. 11 
14 American Bar Association Rule of Law Initiative, Judicial Reform Index for Moldova, 
Vol. III, June 2009, pag. 54 
15 Idem, p. 19. 



Moldova 

238 
 

judges to non-judges, to the detriment of judges (from 8/4 to 6/6), and a 

corresponding increase in the percentage of members who will be politically 

appointed. The changes to the SCM composition have been adopted hastily (merely 

3 weeks for the whole cycle of legislative process: drafting, consultation, 

consideration and voting in two readings), in an emergency procedure in the last 

sessions of the outgoing Parliament, without consultation with civil society, 

international organizations, or even the judiciary. 

These amendments were recognized by the European Commission as not complying 

with the Council of Europe recommendations and were considered as a significant 

step backwards in the judiciary reform process16. Although the ruling coalition had 

enough votes to pass a bill amending the SCM composition to ensure its compliance 

with CoE standards and recommendations, no actions in this direction were 

undertaken. 

Independence-related issues are amplified by equivocal positions in sensitive cases 

involving judges (for instance, the case of Ion Muruianu, the former Chairman of the 

Supreme Court of Justice; the cases of judges involved in spot trials, held in police 

stations, in the aftermath of April 2009 post-electoral violence17) or a lack of attitude 

in cases where the integrity and credibility of justice were questioned (for instance, 

the ‘Franzeluta’ case18 or the case of ‘raider’ attacks on several banking institution 

from Moldova19).  

It is unrealistic to expect the SCM to apply substantial efforts and truly act as leader 

for change in the self-governance and administration of justice system if it does not 

ensure itself the resources required (premises, administrative staff, IT instruments) 

                                                 
16 European Commission, Implementation of the European Neighbourhood Policy in 2009. 

Progress Report Republic of Moldova, 12 May 2010 
17 The Institute for Human Rights of Moldova, The NGOs accuse the SCM for pronouncing 

an evasive decision in the case of the judges who didn’t comply with the procedure in April 

2009 
18 “Franzeluta” is the largest bread making plant from Moldova. The state controls more than 
half of the company`s shares (52.5%). On June 20, 2011, the company`s Board of Directors 
dismissed the executive director as a result of the inspection performed by the CCECC which 
revealed a damage of MDL 24 mln (more than EUR 1.5 mln) caused by the executive 
director through fraudulent schemes used for flour procurement. In less than 24 hours the 
executive director was reinstituted by a district court decision, issued in dubious 
circumstances: very short period of time, allegations that the decision was ruled on based on 
verbal testimonies, without even a copy of the Board decision. 
19 According to the Prime Minister, four banking institutions from Moldova were subject to a 
raider attack in August 2011. The package of 27.5 % of shares, controlled by shareholders 
from Slovenia and Netherlands, of one of the largest banks from Moldova were transmitted 
to a group of off-shore companies, based on the recognition and enforcement of an ad-hoc 
arbitral award, made by a Court of Appeal from Moldova in a very fast and dubious 
procedure. The implication of justice is also mentioned in the case of another bank. 
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for a qualified and responsible performance of its duties. On the other hand, the 

SCM obviously needs a ‘new blood’, new thinking and openness to cooperation. It 

is uncommon that the judiciary self-administration authority be silent concerning 

justice reform initiatives developed in the country. No articulated opinion/position of 

the SCM on the recent justice sector reform was issued. The SCM proved reluctant 

on other occasions to different initiatives originated from other sources, rarely 

proposing an alternative. A transparent, proactive and efficient SCM is more than 

needed. The draft Justice Sector Reform Strategy addresses this particular issue by 

setting as a priority “strengthening the self-administration capacities of the judiciary 

by revising the role, membership and competencies of the SCM and its subordinated 

institutions”. A draft law has been developed in this sense within the Ministry of 

Justice. According to the initial draft, the SCM shall consist of 11 members out of 

which 7 are judge members (including the chairman of the SCJ) and 5 are non-judge 

members.  

The ex officio SCM membership of the Minister of Justice and Prosecutor General is 

constantly ‘hotly’ debated issue, especially in the context of disciplinary proceedings 

initiated by them. In 2009, the Prosecutor General initiated a disciplinary proceeding 

against a district court judge who had acquitted three individuals. The court of 

appeal reversed the district court decision, but the three individuals had by then fled 

the country. The Disciplinary Board dismissed the proceedings because no evidence 

of deliberate wrongdoing or corruption was brought forward, and found that the 

judge had the right to adopt the decision. The case is viewed as a blatant attempt at 

the intimidation of judges by the Prosecutor General, who simply did not like the 

trial’s outcome. Some observers believe that the ex officio members of the SCM 

should not be permitted to initiate proceedings, because this can result in the 

Prosecutor General and the Minister of Justice using their positions to influence the 

independence of the judiciary. This authority also puts pressure on judges who may 

be concerned that they are vulnerable to a disciplinary proceeding for rulings which 

upset the Prosecutor General and the Minister of Justice.  

Nevertheless, any discussion on this issue is counterbalanced by the necessity to 

amend the Constitution, which is difficult to achieve in the context of the prolonged 

political instability and lack of constitutional majority vote. The plausibility of the 

argument is doubtful since no articulated attempt to achieve the necessary consensus 

on this topic was undertaken by any party.  

The Superior Council of Prosecutors (SCP) was introduced together with the 

Qualification and Disciplinary Boards by the Law on Prosecution (no. 294/2008) as 

the managing bodies of the prosecution system.  

The composition of the SCP is practically a mirror image to that of the SCM. It has 
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12 members: 3 ex officio members (General Prosecutor, Chairman of Superior 

Council of Magistracy and the Minister of Justice), 5 members are elected through a 

secret ballot by the general meeting of prosecutors (2 prosecutors from the General 

Prosecutor`s Office and 3 prosecutors from the territorial and specialized 

prosecution offices) and 4 professors20 elected by the Parliament with a majority 

vote of all deputies at the proposal of at least 20 deputies. The duration of their 

mandate is 4 years, except for ex officio members.  

The SCP has competences concerning prosecutor`s career, initial and in-service 

training, discipline and ethics of prosecutors. The Qualification and Discipline 

Boards are the SCP’s affiliated bodies.  

The activity of the SCP and its affiliated bodies is supported by the human resources 

and internal security units of the General Prosecutor`s Office.  

The self-regulating capacity of the Prosecutor General`s Office can safely be 

assessed as still being at a nascent stage21. The SCP and its Boards held their first 

meetings in 2010. The system embarked upon a new competition-based 

appointments procedure in the same year.  

Although the SCP is modelled after the SCM, the SCP is a pale imitation of it22. The 

close institutional relationship between the SCP and the Office of the Prosecutor 

General, the subordination of the present SCP management to the Prosecutor 

General and the mere advisory role of the SCP are not conducive to a perception that 

the SCP is truly a “guarantor of the independence, objectivity and impartiality of 

prosecutors,” as required by the law creating it. The SCP has been given a mission 

but not the tools to accomplish it. The SCP has no operating budget, no full time 

members, no office, no support staff and little in the way of equipment. 

5.2. Appointment procedure for key positions in the judiciary 

A. The Chairman of the Supreme Court of Justice, the deputy chairmen (who are 

at the same time the heads of sections), as well as all justices from the Supreme 

Court23, are appointed by the Parliament at the Superior Council of Magistracy`s 

proposal. The mandate of the Chairman, the deputy chairmen-heads of sections and 

                                                 
20 No requirement to be professors of law as in case of SCM. Theoretically, any university 
professor with any background can be appointed by the Parliament as a member of SCP. 
21 Vitkauskas, op. cit., par. 81. 
22 For more details see OSCE/ODIHR, Assessment Report on the Superior Council of 

Prosecutors of the Republic of Moldova, February 2011 
23 Moldova has 49 judges in its Supreme Court, which alongside with Russia and Ukraine, 
makes it among the biggest supreme courts in Europe.  
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the deputy heads of sections is for 4 years.  

The change in political balance also had repercussions on key positions in the 

judiciary. The last Chairman of the Supreme Court of Justice (Ion Muruianu) was 

appointed in 2007 under the Communist government. He is notorious for having 

appeared in numerous scandals, including allegations24 of serving those in power, 

influencing judges and corruption. There were also allegations that he used his 

position as a bargaining chip with the representative of the new government, in order 

to keep his influence in the system. He caused a great scandal in the media, legal 

community and civil society in February 2010 when, at the General Meeting of 

Judges, he declared that the media was playing a “diabolic and destructive role” and 

that journalists “sometimes transformed in a bunch of rabid dogs” that are dangerous 

for the society.  

Reactions to his actions were almost instant. A complaint signed by the Acting 

President and the Parliament Speaker was lodged with the SCM, which subsequently 

sanctioned Ion Muruianu with a severe reprimand. Parliament dismissed him (March 

4, 2010) from the office of Chairman of SCJ. However the Constitutional Court, 

examining the application of the Communists parliamentary faction, declared the 

decision of the Parliament unconstitutional (April 27, 2010) due to Parliament’s 

disregard of the procedure for the dismissal of the Chairman of the SCJ, which must 

involve the SCM25. The Supreme Court cancelled the disciplinary sanction applied 

by the SCM against Ion Muruianu on May 12, 2010.  

He was subject to another disciplinary proceeding in June 22, 2010, when the 

Disciplinary Board proposed that the SCM dismiss him as a disciplinary sanction. 

The SCM accepted contestations against this decision, revoking it and dismissing 

disciplinary proceedings (only with 6 votes, including Ion Muruianu`s vote, 

although according to the procedure minimum 7 votes are required for adopting a 

SCM decision).   

Ion Muruianu was also one of the few candidates who submitted the application for 

a new mandate as SCJ Chairman. In March 2011, when Ion Muruianu’s term of 

office expired, the SCM appointed him as acting Chairman of the SCJ, despite the 

pre-selection procedure already having been  finalized and the candidates for the 

post being  known. The decision over candidates taking over the chairmanship of the 

                                                 
24 Svetlana Catana,  A SCM member sustains that Muruianu received directions from 

Voronin concerning certain files (Un membru CSM sustine ca Muruianu a primit indicatii de 

la Voronin privind anumite dosare), Publika MD, 29 June 2010 
25 Constitutional Court of the Republic of Moldova, Decision no. 11/ 27 April 2010 on the 

constitutional conformity of the Parliament’s decision no. 30-XVIII from 4 March 2010 

concerning the dismissal of the President of the Supreme Court of Justice, 27 April 2010 



Moldova 

242 
 

SCJ was postponed several times due to the negative consultative opinion of the 

Intelligence and Security Service (in charge of checking the candidates for a public 

office) over his candidacy and Muruianu`s intention to appeal against the opinion.  

The Muruianu case ‘failure’ led to tension in the relations between exponents of 

political power and the judiciary. The situation became aggravated in the context of 

the June 2011 local elections. The Chairman of Supreme Court was accused of 

political involvement26, as a judge and Chairman of SCJ, following several electoral 

contestations submitted to the Supreme Court. On July 5 2011, the SCM proposed 

that Parliament dismiss him from the office of Chairman of the SCJ due to him 

failing to live up to his duties27. Parliament practically immediately (during an hour 

or so after the SCM decision) passed the vote on the matter. And again, Parliament’s 

decision was contested in the Constitutional Court by the Communist faction. 

Although the matter was supposed to be deliberated on September 13, 2011, the 

examination of the application was postponed - at the applicant`s request - for the 

next session of the Constitutional Court on October 4, 2011.  

It was predictable that the new government would wish to get rid of an exponent of 

those previously in power. The rush and fervour surrounding this appointment 

suggests an intention exists to keep an eye on the judiciary which, in combination 

with low internal independence, may lead to control over it. The clash of political 

interests and personal ambitions is obvious. The leader of one of the Alliance for 

European Integration parties declared that his party will not vote for Muruianu28 if 

his candidacy to the Parliament is proposed by the SCM. In this context, concerns29 

were raised that the SCM will select a candidate for the Supreme Court 

chairmanship following political reasons and not upon the merits of applicants. 

The SCM is yet to take a decision on the candidate for the chairmanship of the SCJ 

up until now. The SCM meeting on this issue (September 6, 2011) was postponed 

due to a lack of quorum (only 7 out of 12 members were present at the meeting). 

During the next meeting of SCM (September 13, 2011) 7 out of 9 members present 

                                                 
26Irina Calin, Muruianu “flies” from office. The Parliament voted his resignation (Muruianu 

“zboara” din functie. Parlamentul a votat demisia acestuia), Publika MD, 5 July 2011 
27 SCM, Decision on the informative note of Mr. Alexandru Arseni, SCM member, 

concerning some aspects of the Supreme Court of Justice activity in the post-electoral 

period, 5 July 2011 

28 Cristian Saitan, The liberal party will give no vote for Ion Muruianu as president of the 

SCJ (PL nu va da niciun vot pentru Ion muruianu la functia de presedinte al CSJ), Publika 
MD, 19 February 2011 
29 Maia Visterniceanu, There is a risk of naming the SCM President on political criteria, sais 

ADEPT and the Centre for Juridical Resources from Moldova (Exista risc de numire a 

presedintelui CSM pe criterii politice, spune ADEPT si Centrul de Resurse Juridice din 

Moldova), Publika MD, 24 March 2011 
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at the meeting abstained from voting and 2 out of 4 candidates for the SCJ 

chairmanship withdrew their candidacies. Ion Muruianu is one of the 2 candidates 

who remained in competition. It is hard to predict what the SCM’s next move will 

be, but - taking into consideration the obligation of the Parliament to vote for the 

SCM`s repeated candidate - there a hot autumn could lie ahead.   

B. The Prosecutor General is appointed by the Parliament at the proposal of the 

Speaker of Parliament for a 5 years term. The candidate cannot hold this office for 

more than two consecutive terms. The Venice Commission expressed concerns 

related to the parliamentary appointment of the Prosecutor General, stating that 

“there is a need for some objective element to the selection process of the Prosecutor 

General. However, the answer to the problem cannot just be to leave the matter to 

Parliament. It is necessary for a committee of technically qualified persons to 

examine whether candidates for this position have the appropriate qualifications and 

meet the relevant criteria”30. A suitable option, in the Venice Commission`s view, 

could be the Superior Council of Prosecutors. 

The change of power in 2009 brought changes31 to the Prosecutor General`s Office 

too. The former Prosecutor General, considered subservient to the previous 

government, was replaced by a candidate accepted by the Alliance for European 

Integration, which is composed of many members of civil society. Expectations 

following the new appointment were high: changes within the prosecution system, 

disclosure of fabricated cases, an objective investigation of the events of April 2009, 

etc, were expected. Despite some achievements, no tangible results are available on 

the April 2009 investigations32. Civil society representatives expressed their 

indignation33over the little progress of investigations. The Prosecutor General`s 

Office dissatisfied34 the ruling elite, with media outlets stating that the ruling parties 

discussed the General Prosecutor`s dismissal35.For his part, the Prosecutor General 

declared that attempts to interfere in the prosecutor`s activity were taking place on 

the behalf of public officials and that it was the prosecutor`s resistance that was 

                                                 
30 European Commission for Democracy through Law, Opinion on the Draft Law on the 

Public Prosecutors` Service of Moldova, June 2008, par. 42 
31 The ruling Alliance for European Integration removed practically all administration of the 
law enforcement bodies, appointed under the previous government.  
32 Basarabeni, Parliamentary meeting: A lot of questions, zero answers (Sedinta in 

Parlament: Zeci de intrebari, zero raspunsuri), 14 April 2011 
33 Jurnal, 7 Aprilie:Procuratura bate pasul pe loc, 23 March 2011 
34 Lilia Strimbanu, Filat addressing the leaders of the Prosecution Ofiice: Let’s be serious 

(Filat catre conducerea procuraturii generale: haideti sa fim seriosi), Publika MD, 25 May 
2011 
35 Anastasia Nani, The Prime minister doesn’t want Zubco as prosecutor anymore 

(Premierul nu-l mai vrea pe Zubco procuror), Publika MD, 14 July 2011  
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leading to their dissatisfaction in the end 36. Tensions intensified in the context of the 

recent case of ‘raider’ attacks on the several Moldovan banking institutions, when 

the Prime Minister reiterated his intention to request the dismissal of the Prosecutor 

General37. Some observers perceive these declarations as part of the electoral 

campaign. But the explanation could be simpler – the failure of the political 

algorithm can be seen as being at the root of the issue, used for the appointment of 

law enforcement management. The elimination of the political involvement in the 

appointment of the Prosecutor General, in line with the Venice Commission 

recommendations, shall become a top priority of the prosecution reform in the 

context of the Justice Sector Reform Strategy. 

C. The Director of the Centre for Combating Economic Crime and Corruption 

is appointed by the Government for a 4 year term. The link to the executive 

consolidates the risk of inevitable changes in the CCECC management when a new 

Government is instituted. The practice confirms the following assumption: 5 

directors were changed since the agency`s establishment in 2002. The appointment 

in 2009 of the last director and deputy directors is the result of offices` distribution 

according to the political algorithm agreed by the parties forming the ruling alliance 

(Alliance for European Integration) after the downfall of the communist 

government. This situation leads to a supposition that the administration of a law 

enforcing body, ‘delegated’ based on its political affiliation, may feel itself in a 

position of ‘debt recovery38’ towards those who appointed them.  

D. The Head of the Anti-Corruption Prosecution Office is appointed by the 

Prosecutor General at the proposal of the Superior Council of Prosecutors, for a 5 

years term. 

The specialized prosecutors are part of a single system subordinated to the 

Prosecutor General. In spite of a series of reforms taking place over the last 20 years, 

prosecutors still  lack functional independence from their hierarchical superiors, 

given the so-called statutory principle of ‘unconditional subordination’ and the 

rather vertical style of management of the body. Subordinated (lower ranking) 

prosecutors are provided with merely an illusive right to ‘request written 

                                                 
36 TV7, Valeriu Zubco argues that the officials’ interference in the justice act is inadmissible, 

2 August 2011 
37 Publika MD,  Vlad Filat might request the resignation of several officials, especially of the 

General Prosecutor (Vlad filat ar putea cere demisia mai multor functionari, in special a 

procurorului general), 9 September 2011 
38 Viorel Chetraru (Director of CCECC), Declaration in the talk-show “Fabrika”, Publika 
MD, 14 July 2011 
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instructions’ from their superiors in order to challenge them39. 

5.3. Judicial accountability 

Judges can be subject to criminal liability, but a number of procedural guarantees 

and immunities are foreseen. Criminal proceedings against judges may be instituted 

solely by the Prosecutor General with the consent of the Superior Council of 

Magistracy and the President or, in the case of Supreme Court`s judges, the 

Parliament. The judge cannot be apprehended, brought by force, arrested, searched, 

unless in cases of flagrant crimes, or put on trial without the assent of the Superior 

Council of Magistracy and the President or, as the case may be, the Parliament. 

The judge`s inviolability extends over the residence and office, vehicles and means 

of telecommunication used by the judge, their personal correspondence, belongings 

and documents. The extensive inviolability renders it practically impossible to 

undertake operative investigative measures (e.g., wire tapping, video surveillance, 

bugging). 

The judge may be sanctioned for a contravention (administrative offense) only by a 

court of law, and only with the assent of the Superior Council of Magistracy. The 

judge apprehended as a suspect of a contravention shall immediately be released 

after his/her identification as a judge.   

The judge is subject to disciplinary liability for a range of disciplinary violations 

stated by the law. The SCM Disciplinary Board is charged with examining cases 

related to disciplinary liability of judges. The Board consists of 10 members: 5 

judges (2 judges from Supreme Court of Justice, 2 judges from the courts of appeal 

and 1 judge from the district courts) and 5 university professors (2 – appointed by 

the SCM and 3 – appointed by the Minister of Justice). Disciplinary sanctions 

include warnings, reprimands, severe reprimands, reductions of qualification rank, 

dismissals of the court president or vice president, and the judge’s dismissal. Any 

member of the SCM is entitled to initiate disciplinary proceedings against a judge. 

If the judge at issue is a member of the SCM or the Disciplinary Board, then at least 

three SCM members must propose the initiation of disciplinary proceedings. The 

judge in question or the person who initiated the disciplinary proceeding may 

appeal the Board’s decision to the SCM within 10 days of its adoption. The SCM 

may affirm, amend, or reverse the decision. The SCM decision may be appealed to 

the Chisinau Court of Appeal within 15 days of its issuance. Decisions that are not 

appealed are submitted within seven days to the SCM for validation. 

                                                 
39 Vitkauskas, op. cit., par. 80. 
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Judges also hold immunity from civil liability for their opinions expressed while 

exercising their official duties, as well as for judgments passed in their official 

capacity, unless they have been found guilty of criminal abuse. A judge may be 

punished only for deliberately issuing an illegal sentence, decision, conclusion, or 

order40. In order to pursue such a case, the Prosecutor General must seek consent 

from the SCM and, either the President or Parliament. In the last two years, only 

three sets of proceedings for criminal (intentional) abuse by judges have been 

instituted41. 

Judges are among those public servants who may face personal liability if it is 

shown that they intentionally or by gross negligence issued decisions which are later 

found by the ECHR to have violated the European Convention of fundamental 

human rights, with Moldova having to pay damages as a result of such judgment. 

The SCM is informed of such decisions within 30 days of their issuance, and the 

Prosecutor General may commence a retrospective action against the judge within a 

year of the date on which the State paid the damages. In fact, a judge may be held 

personally liable for any of his/her judgments that result in the State paying 

compensation for violations of fundamental human rights and freedoms, regardless 

of whether there is an ECHR decision, where it is shown that the judge committed a 

judicial error which caused the injury, either in bad faith or by gross negligence. A 

redress action may be brought against the judge only with the consent of the SCM. 

An individual may bring a redress action for material damages for an infringement 

of rights and freedoms caused by judgments in civil trials only when it has already 

been determined, through a final court judgment, that the judge caused the 

infringement and is criminally accountable for the decision. No such precondition 

exists for an individual to bring a redress action in a criminal trial. To date, no 

redress actions have been brought against judges under this law.  

According to the SCM 2010 annual report42, 52 disciplinary proceedings out of 2411 

complaints were initiated, concerning 39 judges. As a result of the examinations, 

disciplinary sanctions were applied to 10 judges. While various disciplinary 

sanctions exist in theory, only warnings, reprimand and severe reprimand are used as 

a matter of practice. The only case in 2010 in which the Disciplinary Board 

proposed to dismiss a judge (Ion Muruianu) was cancelled by the SCM. 

It is beyond all doubt that the SCM is the right institution to deal with the 

accountability of judges. Nevertheless, the SCM’s controversial decisions in 

                                                 
40 Criminal Code, Art. 307 
41 Vitkauskas, op. cit., par. 51. 
42 SCM, Report on the activity of the Superior Council of Magistracy and the organization 

and functioning of the law courts in the Republic of Moldova in the year 2010, Chisinau, 
2010   
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different cases, including highly sensitive ones, together with a surprising lack of 

attitude, raises concerns related to the role of the judicial council in this process: 

either it is a guarantor of the independent and accountable judiciary or it is the 

‘guardian’/ ‘umbrella’ of judicial ‘corporation’. Public perception tends to accept the 

latter.  

5.4. Judicial integrity 

Despite the legal framework in place to protect the judiciary from the outside 

influence, corruption in the judiciary is constantly perceived to be a widespread 

phenomenon. The 2004 ENP Country Report on Moldova stated that “judges 

reportedly remain vulnerable to external influence and corruption”. 

The 2010 US State Department`s Human Rights Report on Moldova states that 

“official pressure on judges and corruption remain to be problems. There continued 

to be credible reports that local prosecutors and judges asked for bribes in return for 

reducing charges or sentences, and observers asserted that judges sometimes faced 

political influence. Political factors also played a role in the reappointment of 

judges”43. 

The Nations in Transit 2011 Report mentions that although there are adequate 

provisions for an independent judiciary, “in practice there is a high level of 

corruption and political influence in the judicial system, which has been chronically 

underfunded”44. 

The recent Assessment of Justice Sector, performed by the European Commission`s 

experts to identify priority areas of intervention to increase the efficiency of the EU-

funded assistance, states45 that “an astounding majority of the domestic and 

international interlocutors pointed out Moldovan judges as being the most corrupt 

segment in the justice sector. The following causes of the judicial corruption may be 

pointed out, alongside the general factors indicated in the paragraph above: 

a) insufficient exercise of regulatory and oversight role by the SCM;  

b) lack of clarity and foreseeability of the requirements of the codes of 

professional conduct and ethics among the justice sector and other public 

bodies;  

c) opaque system of distribution of cases and hearing records in court; lack of 

random case assignment and verbatim recording of all court hearings; 

                                                 
43 US Department of State, op. cit. 
44 Freedom house, Nations in Tranist 2011  
45 Vitkauskas, op. cit., par. 201. 
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d) lack of obligation of judges to report undue influence; lack of responsibility 

over failures to report;  

e) lack of provisions against suspected illicit enrichment, as a ground for 

mistrust and eventual impeachment; 

f) lack of statutory and practical tools for the CCECC and other authorities to 

investigate judicial corruption by way of criminal process; excessive 

statutory powers of - and their unfettered application in practice by - the 

SCM in blocking any investigative activities or use of special investigative 

techniques against judges, preventing collection of evidence of sufficient 

probative value to obtain indictments.” 

The general public shares the same opinion of prevalent corruption among the 

judiciary. According to one survey46, 59% of those surveyed consider corruption is 

spread amongst the judges. 

It is reasonable to assume that public confidence in judiciary is directly related to the 

perception of integrity of justice sector. Citizens’ level of confidence in the justice 

system is similar to a litmus test that reflects society’s mood and its attitude towards 

justice47. 

Integrity mechanisms play an important role in increasing the level of public trust in 

justice. An Ethics Code is in force since 2008 whereby judges are obliged to display 

their declarations of assets, and a system of disciplinary complaints is available. Any 

violation of the Ethics Code provides the grounds for the disciplinary liability of the 

judge. Nevertheless, the new professional, moral and ethical standards have not 

become a sine qua non condition for the professionals acting in this area, which has 

led to a decrease of public confidence in the justice system. According to the May 

2011 Barometer of Public Opinion48, only 24% of those surveyed declared to have 

trust (2%) / have some trust (22%) in the judiciary, which is one of the lowest 

figures recorded since November 2002. 

Two recent cases are indicative to the level of integrity understanding by judiciary. 

In the above mentioned Muruianu case, the contestation of the SCM decision on 

disciplinary sanction was examined and sustained by the Deputy Chairman of the 

Supreme Court - Muruianu’s direct subordinate. In the case of Anatol Doga49, where 

                                                 
46 MOLICO Project, Evolution of the Perception regarding Corruption Phenomenon in the 

Republic of Moldova 2005-2009, July 2009 
47 Ministry of Justice of the Republic of Moldova, Strategy for Justice Sector Reform 2011-

2015. Draft for public consultation, September 2011 
48 Institutre for Public Policy, Barometer of Public Opinion, May 2011  
49 Anatol Doga is the former Chairman of the Chisinau Court of Appeal. He filed the 
application for a new term as Chairman of the Chisinau Court of Appeal, but based on the 
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the SCM ruled that he is incompatible with the office of the judge and Chairman of 

the Chisinau Court of Appeal and proposed to the President his dismissal, the SCM 

decision was suspended by a Chisinau Court of Appeal, judge who was 

administratively subordinated to Anatol Doga himself. Despite a reasonable 

expectation, the examining judges did not file self-recusation requests in both cases. 

The last case is also interesting due to the fact that, according to media outlets50, 

Anatol Doga`s dismissal was proposed, inter alia, because he failed to declare all his 

assets. 

5.5. Association of magistrates 

Judges have the right under law to create and be affiliated with trade unions or other 

organizations so as to represent their interests, to improve their professional skills 

and defend their status. The Association of Judges of the Republic of Moldova, a 

non-governmental organization registered in 1999, aims to defend the rights and 

interests of judges, to improve the system of justice, and to contribute to ensuring 

the independence of the judiciary. The Association has the right to represent and 

protect the legitimate rights and interests of its members and have its own mass 

media information sources and publications. 345 judges are reported to be members 

of the Association51. Membership is voluntary and dues constitute 1% of a judge's 

salary, deductible directly from judges’ wages. The paid staff of the Association 

consists of an accountant and a secretary. The members meet annually at Congress.  

Unfortunately, the Association of Judges of the Republic of Moldova is not very 

active or effective in lobbying for the rights and interests of judges. Many judges 

expressed disappointment with the work of the Association, and thought that it 

should be taking a stronger role and position in advocating the judiciary’s interests 

and independence52.  

 

 

                                                                                                                              
negative consultative opinion of the Intelligence and Security Service, in charge of initial 
checking of the candidates for the public offices, the SCM rejected his application and 
considered him unsuitable to hold the office of judge.  
50 Anastasia Nani, The judges from Balti will decide if Anatol Doga remains President of the 

court of Apeal (Judecatorii din Balti vor decide daca Anatol Doga va ramane presedintele 

Curtii de Apel), Adevarul, 11 July 2011 
51 Svetlana Catana,  Ion Druta, the new president of the Judges Association in the republic of 

Molodva (Ion Druta, noul presedinte al Asociatiei judecatorilor din Republica Moldova), 

Publika MD, 26 March 2011 
52 American Bar Association/Rule of Law Initiative, Judicial Reform Index for Moldova, 
Vol. III, June 2009, p. 56-57 
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5.6. Freedom of media 

Moldova was constantly criticized for its lack of a free and pluralistic media. The 

Council of Europe constantly expressed its concerns in relation to the evolution of 

free media. The 2007 Monitoring Report stated that “the media remains one of the 

sectors which still needs to go a long way in order to meet European standards. 

Legislative reform is certainly important, but not enough; more than anywhere else, 

reforms in the media sector are a matter of political culture and attitude. They also 

require a high degree of professionalism. Neither of these are as of yet present in 

Moldova to the extent which would allow the media to perform their essential 

function in a democratic society - that of a public watchdog.”53 

The media’s fragility becomes evident during the elections. The April 2009 elections 

and post-election events displayed an obvious breakdown of the free media. 

Observers noted54 that, in general, the Moldovan media remain vulnerable to 

political influence. Broadcast media continue to fall short of facilitating genuine 

public debate and the   exchange of opinions, and mostly fail to provide investigative 

or critical analytical reporting that would offer a diversity of views to the public.  

The state broadcaster blurred the distinction between the coverage of duties of state 

officials and their campaign activities. In the wake of post-election events, 

journalists’ intimidations, attacks and threatening were reported. Access to internet 

via the network of the national provider Moldtelecom was interrupted, while a 

number of social networking websites and news sites being temporarily 

inaccessible55.  

The evolution of the media environment in Moldova was closely monitored by the 

European Commission. After several negative assessments56 the 2010 ENP Country 

Report on Moldova stated that “the situation with regard to freedom of expression 
and media pluralism improved”. No restrictions on the freedom of media were 

reported in the electoral context. 

                                                 
53 Parliamentary Assembly of the Council of Europe, Honouring of Obligations and 

Commitments by Moldova, Doc. 11374, 14 September 2007, par. 156 
54 OSCE/ODIHR Election Observation Mission, Republic of Moldova. Parliamentary 

Elections. Final Report, 5 April 2009 
55 Council of Europe Parliamentary Assembly, The Functioning of Democratic Institutions in 

Moldova, Doc. 11878 , 28 April 2009, par. 54-57 
56 “Freedom of media is still far from ensured” (ENP Progress Report, 2006), “Effective 
implementation of reforms remains a challenge. This is particularly true in the areas … 
ensuring media freedom” (ENP Progress Report 2007), “No steps were noted in effectively 
consolidating freedom of expression and media pluralism in the country” (ENP Progress 

Report 2008), “As regards freedom of expression and media pluralism, the situation 
worsened significantly in the first half of 2009. Further progress is needed to strengthen the 
mechanisms designed to …ensure the neutrality if the public media and promote a pluralistic 
media environment” (ENP Progress Report 2009) 
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Moldova`s progress over last 2 years is also reflected in different media freedom 

indexes. Freedom House`s Freedom of the Press Index 201157 changed Moldova`s 

status from “Not free” to “Partly free”. The Reporters Without Borders` Press 

Freedom Index 201058 boosted Moldova`s rank from 114 (in 2009) to 75 in terms of 

media freedom. A number of reforms contributed to these achievements. One of the 

most noticeable shifts in Moldovan media was the leadership and editorial stance of 

Teleradio Moldova. The public broadcaster had long been perceived as being 

significantly biased in favour of the former ruling party. In April 2010, Parliament 

passed the Law on Freedom of Expression, and at the end of October 2010 the 

regulatory Audiovisual Coordinating Council (ACC) adopted the new Media 

Monitoring Methodology, which was designed to aid in monitoring media political 

coverage and advertising during electoral campaigns in order to promote social 

pluralism59. An important step forward is the penetration of media market by foreign 

private investments. Two new private TV stations and 4 radio stations were 

launched in 2010.  

In spite of these positive developments, media outlets which favour one party still 

exist. In 2010, the ACC issued several warnings and fines to NIT TV (which 

strongly favours the Communist party) for failing to observe rules governing 

pluralism of ideas - actions the station management interpreted as part of a political 

campaign to shut it down. 

A recent court decision (August 1, 2011) in a defamation case ordered an 

investigative newspaper (Ziarul de Garda) to pay the plaintiffs (two state 

prosecutors) circa EUR 30 000 as moral damages for an article published in 

February 2011, entitled “Bribe for the prosecutors”60. The decision arose great 

concern among media NGOs, which stated that such judgments were ‘intolerable in 

a democratic society’61. 

Freedom of expression and information is a cornerstone of democracy. Public 

confidence and democratic stability can only be restored if the public is able to 

receive unrestricted, unbiased and truthful information through their own choice of 

media. It is very important to keep the trend achieved in 2010 and the EU`s guidance 

is crucial for this process.  

                                                 
57 Freedom House, Freedom of the press. Global press freedom rankings, 2011 
58 Reporters without borders, Press Freedom Index 2010 
59 Freedom House, Nations in Transit 2011: Moldova 
60 Ziarul de Garda, Who decided to close ZdG? (Cine a dispus inchiderea ZdG?), 4 August 
2011 
61 Moldova azi, Media NGOs regarding the sanctioning of Ziarul de Garda for defamation, 3 
August 2011 
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5.7. Public procurement 

Public procurement is a sector where interests of different individuals and groups 

intertwine. It is considered to be one of the most problematic fields for the Republic 

of Moldova whereby widespread corruption and a lack of transparency hampers the 

deepening of EU-Moldova economic integration62. It is difficult for fair competition 

to be in place when public procurement is dealt with in ‘arranged tender’. 

Transparent rules are thus very important.  

It is hard to see a direct link between the public procurement processes and the 

political parties funding, since legal entities/companies are not so eager to fund 

political actors. The regulations dealing with political parties funding are quit strict. 

For instance, a legal entity may only fund an election campaign by bank transfer to 

the specially opened account, to be accompanied by a statement to the effect that no 

foreigners hold a stake in the entity`s capital.  

However, a link may be observed when the companies owned or ‘controlled’ by 

some members of the ruling party obtain publicly funded contracts. For instance, the 

tender for the reconstruction of the Parliament building, after the April 2009 post 

electoral violations - with a contract value of MDL 250,6 mln (circa EUR 15 mln) - 

was won by a company 80%, by the Minister of Construction and Development of 

Territory up until a few weeks before the tender, by in charge. When a media NGO 

checked to see if an infringement of the law had taken place, the General 

Prosecutor`s Office replied that the evidence presented ‘had not been confirmed’63.  

The list of this kind of ‘non-conflict’ situations can be continued, but no matter how 

defying the acts are, how documented the journalistic investigations are, no known 

cases of sanctions have been applied until now. 

On the other hand, in-kind donations and services provided on advantageous terms 

to political parties and election candidates could be a way of developing 

‘cooperation’ between political parties and the private companies. GRECO stated 

that this is a field “in which Moldovan law fails to ensure sufficient transparency”64. 

The GRECO evaluation team concluded from discussions with party representatives 

and other persons with whom they met that “support provided in kind (in-kind 

donations, services provided free of charge) or on preferential terms constitutes a not 

insignificant source of funding for parties and electoral contestants”. For example, 

“the supply of offices, staff, advice, means of transport or telecommunications 

                                                 
62 ADEPT/EXPERT-GRUP, Euromonitor no. 10, January-March 2011 
63 Independent Press Portal, Money makes the mare to go, 27 July 2009  
64 GRECO, Third Evaluation Round, Evaluation Report on Moldova. Transparency of Party 

Funding, 1 April  2011, par. 68 
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facilities to parties by private persons or the purchase of equipment at discount 

prices were common practices, and that no mention was made of any of these types 

of financing in either the campaign financing reports, the parties' annual reports or 

their donation registers. For this reason, GET is concerned that a significant share of 

political funding is sourced entirely outside the scope of the transparency rules laid 

down by law. It accordingly considers that the recording of all kinds of donations in 

kind and free services rendered to parties and candidates and all purchases made at 

preferential  prices must be covered by rapidly drawn-up, specific rules so as to 

guarantee transparency of political funding as a whole, and limit the possibilities of 

concealing donations to parties and candidates”. 

5.8. Reappointment of judges and prosecutors 

Moldova is probably the only country in Europe which had a “back to communism” 

experience. The Communist party governed the country in the period 2001-2009. 

Their rule was partly characterised by the massive non-reappointment of judges for 

life tenure which took place in 2002-2003, amongst allegations that probably the 

only factor taken into consideration in this process was politics.  

At that time (as well as now) judges were appointed for an initial 5 year term and 

after that judges are appointed for a life tenure, which expires with them reaching 

the age limit of 65 years. The actors involved in the reappointment of judges vary 

depending on the level of the court where they are to be appointed: Superior Council 

of Magistracy (which proposes the candidates) and the President of Moldova (in 

charge of appointment). In case of the Supreme Court of Justice’s judges the 

Parliament is in charge of appointment, also at the proposal of Superior Council of 

Magistracy. The amendments to the Law on the status of judge (no. 544/1995), 

passed in 2003 stated that the rejection, including the repeated rejection, by the 

President of the candidate for the life tenure constituted sufficient grounds to dismiss 

the judge. These amendments significantly reduced the role of the Superior Council 

of Magistracy in the appointment of judges, while strengthening the hand of the 

executive over this process. Pursuant to that mechanism, candidates who were 

believed by the Council to be entirely suitable for appointment, following 

reconsideration could nevertheless be dismissed if the President considered them 

unsuitable. They would then be without recourse to any remedy and may not be 

given the reason for their dismissal65. The President was provided with a rather 

monopolistic role on deciding whether applicants for the position of judges were 

appropriate or not. 

                                                 
65 International Commission of Jurists, Report of the Centre of Independence of Judges and 

Lawyers. Moldova: The Rule of Law in 2004, November 2004, par. 67 
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Thus, due to the power of the President to reject a candidate for the life tenure 

without any motivation, the 2002 reorganization of courts system (which saw a 

transition from a 4 to 3 level to courts system, which resulted inter alia in ‘lack of 

seats’ for some inconvenient judges) and the 5 year ‘probation’ term, a massive 

group of judges (according to some estimations up to 30% of functioning judges) 

was dismissed, even without any allegations of improper behaviour or disciplinary 

proceedings being issued against them.  

The reaction to this situation was practically imperceptible. Mass-media had a feeble 

intervention. The Superior Council of Magistracy had a lenient position towards 

President`s powers in this respect and was deemed to be “playing an active role in 

ensuring that new appointments to the judiciary are likely to be subservient to the 

requirements of the Communist party”66. The dismissed judges switched to other 

legal professions, becoming lawyers or law professors for example. A group of 30 

dismissed judges submitted an application to the European Court for Human Rights 

at the end of 200267. Nevertheless, their application was rejected as inadmissible in 

line with the ECHR jurisprudence and was not communicated to the Government.   

Subsequent amendments (2003, 2005) introduced a balanced approach to 

Presidential power, allowing them to reject a candidate (the obligation to motivate 

the refusal and the compulsoriness of the Superior Council of Magistracy decision 

for the President in case of repeated proposal of the candidate), but the harm to the 

system was done. The initial 5 years appointment is still in place, although the CoE 

experts and the Venice Commission constantly expressed their concerns over the 

judge’s independence and the pressure exercised on them. The 5 years trial term is 

viewed as “a tool of the state to keep a check on younger judges and make sure they 

are complying with the political will”68. Some studies showed that half of the judges 

were not permanently appointed after the 5 years trial period and a chance to refresh 

the human capital has not been taken69.  

The 2011-2014 Government Program addresses the revision of the trial period in 

line with the Venice Commission recommendations. It is recognized that the trial 

period “reduces the judges` independence”, but the wording of the priority (‘revise 

the trial period’) seems to not express a genuine intention for a change.  

 

                                                 
66 Idem, par. 79. 
67 European Commission, European Neighbourhood Policy. Country Report Moldova, 12 
May 2004 
68 American Bar Association/Rule of Law Initiative, Judicial Reform Index for Moldova, 
Vol. III, June 2009, pag. 45 
69 Vitkauskas, par. 53. 
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THE EU INFLUENCE 

 

Factors for the EU influence in Moldova over time  

EU accession as a national goal is a major trigger for reform in Moldova. Despite a 

clear perspective on accession not being in place, this target determines important 

changes. All recent governments have declared European integration a prime 

objective of their activity, although with a different degree of sincerity and genuine 

actions. The present ruling coalition declared that “the most efficient way to achieve 

political, economic and social modernization of the country is to implement 

responsibly the commitments leading on the path to European integration”70.  

The EU supports Moldova`s commitments, being the largest donor for the country71. 

The EU adapts its approaches in relations with Moldova depending on the country 

specifics and achievements. The Budget Support Sector is increasingly applied 

(social protection, healthcare, water and water sanitation)72.  

Both Chisinau and Brussels agreed to continue their efforts to bring the Republic of 

Moldova closer to the EU, acknowledging Moldova's European aspirations73. 

According to the Commissioner for Enlargement, Moldova is “more than a neighbor 

for the EU. It is a close partner, with whom we are working to make that part of the 

EU neighbourhood more stable and more prosperous. Stability at the EU's borders 

brings stability to the EU itself”74. With the EC`s and the World Bank`s assistance, 

Moldova succeeded in securing USD 2,6 billion of support for the next four years 

from the country`s development partners. 

The opening of and rapid progress in negotiations towards an Association 

Agreement is a strong indicator of both parties` interest to develop advanced 

relations.  Support for this initiative also exists within the country, 64% of the polled 

population being in favour of Moldova’s EU integration (Barometer of Public 

Opinion, May 2011).  

                                                 
70 Government of the Republic of Moldova, Rethink Moldova. Priorities for medium Term 

Development, March 2010 
71 The European Union has started delivering on its EUR 550 million pledge for assistance to 
Moldova in the period 2010 – 2013 
72 European Commission, ENP Implementation Country Report: Republic of Moldova 2010, 
2010  
73 Swedish Presidency of the European Union, Joint Statement of the EU ‐ Republic of 

Moldova Cooperation Council, Brussels 21 December 2009 
74 Stefan Fule (EU Commissioner for Enlargement and Neighbourhood Policy), Declaration 
on 24 March 2010, Europea Press releases RAPID 
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Nevertheless, mere political declarations and assurances of adherence to the 

common values are not enough. Concrete reforms and results are crucial. The EU is 

expecting genuine actions from the Moldovan government that are consistent with 

the agreed priorities. Although Moldova is ‘labelled’ as a success story for the 

Eastern Partnership, a lack of concrete results raises also the risk of EU ‘fatigue’75 

towards Moldova. 

The recent resolution of the European Parliament of 15 September 2011 

recommended that the Council, the Commission and EEAS “apply in relations with 

the Republic of Moldova the principles of ‘more for more’ and differentiation based 

on the individual merits and accomplishments of the Republic of Moldova over the 

last two years”. In this context, Moldova shall demonstrate a genuine intention to 

reform and act correspondingly in order to remain ‘competitive’ with other receivers 

of EU assistance.  

The September resolution is even more important since it introduces the concept of 

“conditionality” toward Moldova: “to include standard conditionality clauses on 

protection and promotion of human rights reflecting the highest international and 

European standards, building upon the EU and the Republic of Moldova Human 

Rights Dialogue and taking full advantage of the Council of Europe and OSCE 

framework, and to encourage the Moldovan authorities to promote the rights of 

persons belonging to national minorities, in compliance with the Council of Europe 

Framework Convention on National Minorities and of the Charter of Fundamental 

Rights of the EU”.  

EU interest toward justice and anti-corruption in Moldova  

Justice and anti-corruption issues are constantly present in EU-Moldova dialogue. 

The EU-Moldova European Neighborhood Policy Action Plan set the “review of 

existing legislation as a priority, so as to ensure the independence and impartiality of 

the judiciary - including the impartiality and effectiveness of the prosecution - and 

strengthen the capacity of the judiciary”, as well as to “ensure the effectiveness of 

the fight against corruption”. The 2011-2013 National Indicative Programme on 

Moldova foresees “contributing to the implementation of a comprehensive reform 

strategy in the area of administration of justice” a specific objective.  

 

 

                                                 
75 Leonind Litra, “How to Avoid EU Fatigue towards Moldova”, Moldova`s Foreign Policy 
Statewatch no. 23, Institute for Development and Social Initiatives “Viitorul”, May 2011 
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The EU consistently provided assistance to the Republic of Moldova in this 

important area, and “it remains committed to continue to do so”76. The EU stands 

ready to support the reform of judicial and law enforcement systems with up to EUR 

50 million77, presumably through sector budget support78, beyond the technical 

assistance projects for justice sector79 (worth EUR 10 million) approved in July 

2011.  

The EU sees the fight against corruption and reform of the judicial and law 

enforcement systems as the most important priorities for consolidating Moldova`s 

democratic development80. However, the EU expects a more consistent pace of 

reforms. “The honeymoon is over in 2011”81; if the reform agenda fails, the EU will 

not allocate financial support. The observers consider these declarations to be a 

‘yellow card’82 to the authorities over the lack of progress shown in justice reform 

and the fight against corruption. 

It seems that the display of the ‘stick’ and the risk of losing the ‘carrot’ had an 

effect. Following harsh declarations on justice sector reform by EU officials,  a 

revitalised Government in September 2011 approved the draft Justice Sector Reform 

Strategy for 2011-2015. In the same vein, the European Parliament resolution of 

September 15, 2011 recommends “ maintaining strong pressure on the Moldovan 

authorities, coupled with support, to consolidate reforms and achieve tangible 

progress in the fight against corruption, reform of judicial, prosecution and police 

services to the benefit of the people”.  

                                                 
76 European Commission, ENP Implementation Country Report: Republic of Moldova 2010, 
2010  
77 Moldova azi, Herman Van Rompuy reiterates “more for more” principle in Chisinau, 7 
July 2011 
78 It is worth to reiterate that the Expert Team, who assessed the Rule of law and 
Administration of Justice in Moldova for sector-wide programming, recommended the EU in 
the April 2011 draft report “to focus on technical assistance as the main method of delivery 
of development aid to Moldova within the short to medium term (up to 3 years), while 
moving towards sector-wide approach in the medium to long-term (3 to 5 years)”, stating 
that “many strategic and tactical conditions were not yet of sufficient quality to currently 
allow a well-planned and well-executed Sector Policy Support Programme” (Vitkauskas, op. 

cit., par. 4-8) 
79 Annual Action Programme 2011 in favor of the Republic of Moldova, Annex 1: Action 
Fiche for the Republic of Moldova – AAP 2011 
80 Herman Van Rompuy (President of the European Council), Declaration during his visit to 
Moldova, 6 July 2011 
81 Dirk Schubel (Head of EU Delegation in Moldova), Declaration on 26 May 2011) 
82 Cristina Saitan, Schubel makes a warning: “The honeymoon is over. If reforms failm the 

EU won’t give money for Moldova anymore” (Schubel atentioneaza: “Luna de miere s-a 

terminat. Daca reformele vor esua, UE nu va mai da bani Moldovei)”, Publika MD, 26 May 
2011 
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EU’s impact on the importance of anti-corruption on the public and political 
agenda 

The topic of corruption is constantly raised in the EU-Moldova dialogue. However, 

“only limited progress was observed in the fight against corruption, and more 

sustained efforts are needed”83, despite the implied efforts and deployed resources84.  

At the same time, corruption is one of the population’s main concerns. According to 

the May 2011 Barometer of Public Opinion, 22% of those surveyed indicated 

corruption as one of three their major concerns. International indexes quote Moldova 

as being a country with widespread corruption. In this context, anticorruption 

slogans are very popular during electoral campaigns85.  

It is difficult to assess what the level of EU influence is on the RM anticorruption 

agenda, since it is a topic strongly debated at national level as well. Each 

Government included an anticorruption component in their activity programs, but 

they were not translated into tangible results. The May 2011 Barometer of Public 

Opinion suggests that only 8% of the polled population are satisfied with 

Government policy over corruption. On the other hand, the EU uses ‘mild’ wording 

in expressing its concerns. The EU`s position on developments and achievements 

could use ‘harsh but fair’ rhetoric to avoid fostering the believe that a half-measures 

may be considered like full ones. The case of Romania and Bulgaria are indicative in 

this sense, and Moldova shall learn that without concrete results in fighting 

corruption any EU accession perspective becomes obscure.   

 

                                                 
83 European Commission, ENP Implementation Progress Report on Moldova 2010, 2010 
84 Joint Programme CoE/EU “Support to the national Anti-Corruption Strategy (PACO 
Moldova)”, Duration: January 2005-March 2006, Budget: EUR 350 000, Project Purpose: To 
support the implementation of the priority actions foreseen for 2005 under the Moldovan 
Anti-Corruption Strategy and Action Plan; MOLICO Project against corruption, money 
laundering and the financing of terrorism in Moldova, Duration: August 2006-July 2009, 
Budget: EUR 3 500 000, Project Purpose: To contribute to the prevention and control of 
corruption, money laundering and the financing of terrorism 
85 According to the Anticorruption Alliance`s (an NGO network) study “this issue often 
emerges in Moldova in the context of political debates or reprisals, and is used to obtain 
electoral capital. Thus, during election campaigns, the political discourse of contenders tends 
to include more often corruption issues. This discourse continues after election campaigns, 
even those who win the elections continue to declare themselves fighters against corruption 
and promoters of the highest moral values, although they are often among the protagonists of 
the corruption-related news and scandals covered in the media. This situation bears a number 
of explanations, the main one is the high stake, but there is also an advocacy-related 
explanation, “the fight against corruption” is a powerful advocacy tool”. (Anticorruption 
Alliance, Addressing Corruption in Parliamentary Elections Campaigns, November 2010, p. 
3)  
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A positive aspect, however, is that the relations with EU do not allow the 

government to ‘forget’ about corruption until the following elections. The recently 

passed National Anticorruption Strategy 2011-2015 represents a new opportunity for 

Moldova to clearly define its priorities and for the EU to display its support and 

cover the gap in anticorruption assistance formed after 2009.  

The EU and Moldova decision-makers approach to issues of justice and anti-
corruption 

Officially, going by political declarations, reform of the judiciary and anticorruption 

became some of the most preferred topics. The EU`s declared readiness to provide 

financial support to national reforms in the justice sector was a ‘detonator’ of 

political and public debate. The draft Justice Sector Reform Strategy 2011-2015 is 

an example of a “success story”- however - with an indefinite ending. At a practical 

level and the decision making processes in particular, the changes are not so 

obvious. For instance, the topic of lifting the immunity of judges and MPs as a first 

measure to address high level corruption (the issue particularly highlighted by the 

ENP Implementation Country Report 2010) was extensively circulated through the 

November 2010 electoral campaign. However, no articulated initiative has been 

publicly discussed up until now86.  

Under the Communist governance, characterized by a “fake Europeanization”, 

justice and anticorruption issues were important at a declarative level. The EU’s 

concerns and conclusions on a lack of sustained justice reforms and streamlined 

anticorruption efforts migrated from one progress report to another without 

quantifiable change. At the same time, EU assistance in the field was diluted by the 

wide approach of different cross-cutting components. 

The new government started to build on the ‘inherited’ foundation, paying more 

attention to what EU has to say. However, prolonged political uncertainty related to 

the election of the President of the country, coupled with resource constraints, 

“prevented large-scale reform”87. The EC had stated that “more sustained efforts are 

needed to fight corruption, to reform the judiciary, prosecution and police, and to 

implement certain human rights commitments”.  

 

 

                                                 
86 See Anticorruption Alliance, Combatting Corruption: Between Electoral Rhetoric and 

Governmental Programs (Combaterea corupției: între retorică electorală și programe 

guvernamentale), March 2011  
87 European Commission, ENP Implementation Progress Report on Moldova 2010 , 2010 
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When the internal dialogue on the reform started to shift to a political dispute and 

‘protection’ of some politically sensitive issues88, the EU`s reaction had a pragmatic 

approach: no reform, no money. Nevertheless, it was obvious that the decision 

makers would not venture in dealing with any sensitive issues - including justice and 

anticorruption issues - until political stability is reached either through political 

consensus, extensive coalition or through new elections.  

On the other hand, the immediate reaction of decision makers to the risk of losing 

the ‘carrot’ suggests that the financial motivation - and not adherence to the 

democratic values and principles - is the most important impulse for changes.       

The transformative power of socialization and interaction with the EU 

It is difficult to assess this impact. Justice reform and anticorruption measures are 

usually backed by a political agenda. These topics are among the most ‘lucrative’ 

ones from an electoral capital perspective, so the justice and anticorruption rhetoric 

is present in the programmes of all parties, including those with an international 

affiliation. Nevertheless, these issues are discussed at national level, with 

international support being expressed on other topics. The parliamentarians are often 

subject to different socializing instruments, including study trips or twinning 

activities. The subsequent changes to the political scene had as an effect the 

appearance of newcomer actors. The upcoming debate on the draft Justice Sector 

Reform Strategy will be a relevant exercise to ‘test’ the influence of socialization on 

them and their discourse of reform.    

‘Differential empowerment’ 

The concept of ‘differential empowerment’ is not largely implemented in Moldova. 

Instead, the ‘preferential empowerment’ of state authorities is a more common 

approach. Twinning projects have become a more accessible instrument. Also, an 

EU High Level Advisory Group of 10 experts was recruited at the request of the 

government to provide strategic advice and expertise in a number of areas, usually at 

the level of the heads of institutions, including justice and corruption. The training of 

a team of national negotiator also takes place. Although there is no established 

system of ‘shadow’ reports, civil society organizations are frequently asked to 

submit their opinion/reports on topics of interest for the EU institutions. The 

implementation of Moldova’s commitments towards the EU is closely monitored 

                                                 
88 For instance, the draft Antidiscrimination Law was withdrawn from the Parliament for 
“additional consultations”, when a number of religious groups protested against the 
antidiscrimination based on sexual orientation.   
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and analytical outputs are largely disseminated89. Much of their activity is focused 

on working towards European integration, which attracted a high level of 

international support90. For instance, the long-standing civil society organization 

IDIS Viitorul, along with the Foreign Policy Association and Expert Group, created 

the National Convention for European Integration with Slovak assistance. This seeks 

to bring Moldovan government policies in line with EU standards.  

Despite the large interest of NGOs in EU-Moldova relations and various outputs 

produced by civil society, EU reports do not expressly quote one or another 

organization. Instead, a neutral wording is used: ‘civil society organizations’, 

‘NGOs’, and ‘independent expert organizations’. This depersonalized approach 

makes difficult to identify the NGOs followed in the EU`s monitoring activity. Only 

few issues raised by the national NGOs are quoted in the reports. For instance, the 

2008 Progress Report states that “Civil society organizations complained of poor 

implementation of the law on Access to Information”. 

The EU sees the civil society representatives as important promoters of changes, but 

this appreciation is not substantiated with articulated support. A deficiency seems to 

be that the EU concentrates more on developing public administration skills than on 

addressing the capacities of NGO`s, media and other groups with reformist potential 

to influence and contribute to the EU-Moldova agenda. The September 2011 

resolution of the European Parliament on the negotiations between the EU and 

Moldova on the Association Agreement pays particular attention the issue, 

recommending “to increase EU assistance and expertise to civil society 

organizations in the Republic of Moldova in order to enable them to provide internal 

monitoring of, and greater accountability for, the reforms and commitments the 

government has undertaken”. 

Justice reform and anti-corruption - a hidden political agenda? 

Justice reform and anticorruption are declared amongst the main priorities of the 

government. The 2011-2014 Government Programme91, entitled ‘European 

Integration: Freedom, Democracy, Welfare’, is arguably the most important policy 

statement for the development of the justice sector and the fight against corruption. 

It reaffirms that Moldova regards European integration as a fundamental priority of 

domestic and foreign policy. It states inter alia that “an independent judiciary is the 

key element of rule of law and democratic governance and the tool which should 

                                                 
89 A positive example is the Euromonitor report developed by the Association for 
Participatory Democracy “ADEPT” and the Think-Tank “Expert Group” 
90 Freedom House, Nations in Transit 2011: Moldova, chapter “Civil Society”. 
91 Government of the Republic of Moldova, Government Activity Program  
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provide proper support to implement other reforms… For these reasons, the 

Government will pay special attention to building a State based on the rule of law, 

namely by implementing structural and procedural reforms in the judiciary.”  

Beyond political discourse, no impressive results have as of yet been achieved yet. 

The ruling elite launched counterproductive political debates instead of concrete 

actions. A worrying practice observed is the discussion of draft laws in the 

framework of the Council of the Alliance for European Integration - which is a 

political structure by default - rather than through a public debate. In May 2011, the 

Prime Minister declared that if Parliament did not support Government initiatives in 

the justice sector, the cabinet would resign92. 

After long debates and several attempts93, Parliament passed the law on abolishing 

widely-criticised specialised economic courts, labelled ‘nests of corruption and 

mafia’94. Nevertheless, the Ministry of Justice expressed95 his concerns related to the 

delay of bill`s promulgation by the Acting President. A subject of particular concern 

is the agreement between the ruling parties to distribute the law enforcement bodies’ 

management offices based upon a political algorithm.   

These examples clearly prove that justice reform and anticorruption issues are 

diluted by the political interest to gain electoral capital. The decision makers are 

much more eager to ‘crush’ their political opponents than develop articulated 

reforms. In this context, the ENP Implementation Country Report 2010 states that 

“an ongoing conflict96 between the executive and parliament, on the one hand, and 

the Supreme Court of Justice, on the other hand, diverted efforts away from 

reforming the judiciary”.  

                                                 
92 Cristina Saitan, The justice reform remains a dispute reason between AIE parties (Reforma 

justitiei ramane un motiv de disputa intre componentele AIE), Publika MD, 13 May 2011  
93 The draft law on abolishing the specialized courts (economic and martial courts) was on 
the Parliament`s agenda in 2010. Although the Alliance for European Integration had 
sufficient votes to pass the law, the bill was not supported by the communists’ faction and 3 
MPs from the Alliance. The civil society expressed also its position to this initiative, being 
concerned by the radical approach of the draft.  
94 DW-World, Herman Van Rompuy’s visit to Chisinau revives the governing aliance (Vizita 

lui Herman Van Rompuy la Chisinau resusciteaza alianta de guvernare), Radio vocea 
Basarabiei, 7 July 2011  
95 Publika MD, Lupu accused by Efrim for not willing to promulgate the law abolishing 

economic instances (Lupu acuzat de Efrim ca nu vrea sa promulge legea privind lichidarea 

instantelor economice),  16 August 2011  
96 The decision of the Government to transfer the land plot, allocated earlier for the 
construction of the Supreme Court of Justice new building, for the construction of the 
German Embassy`s building highly discontented the Supreme Court of Justice. The court 
qualified this initiative as a manifest disrespect towards the high court and a violation of the 
principles of independence and separation of powers (Supreme Court of Justice, Decision no. 

7/ 9 November 2009) 
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It is obvious that any justice reform bears a certain political component. It is time for 

the EU to be more consistent and insist that justice and anticorruption be set outside 

political dispute and that a constructive dialogue be maintained.  
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Chapter 7 

 

COUNTRY REPORT 

UKRAINE 

 

Author: Volodymyr Yavorskyy 

 

Ukraine is not identified as being a country bearing the prospect of EU membership. 

Ukraine is a priority partner country within neither European Neighbourhood Policy 

(ENP)1 nor the Eastern Partnership. 

Ukraine and the EU first established contractual relations in 1994 through a 

Partnership and Cooperation Agreement (PCA) which entered into force in 1998. On 

that basis, an EU-Ukraine Action Plan (AP) was adopted in February 2005 and 

progress in its implementation was monitored and reported on until November 2009, 

when it was replaced by the EU-Ukraine Association agenda.  

The current legal framework for EU-Ukrainian relations is provided for by the 

Partnership and Co-operation Agreement (PCA). Although the PCA envisages the 

possibility of extending its effect on a yearly basis, i.e. beyond 2008, the EU and 

Ukraine acknowledge the need to negotiate a new and more ambitious EU-Ukraine 

agreement that would better correspond with the state of our constantly developing 

relations. 

Ambitions held by both the EU and Ukraine for enhancing their relationship created 

an opportunity to move beyond cooperation towards gradual economic integration 

and deepening political association. In March 2007 therefore, negotiations on a new 

EU-Ukraine Association Agreement were launched, with a view to replacing the 

Partnership and Cooperation Agreement. The new agreement also envisages, the 

                                                 
1 Since 2005 the EC has published three progress reports on the implementation of ENP 
Action Plans including the EU-UA ENP AP: Commission staff working document 

accompanying the communication of the Commission to the Council and the European 

Parliament: Progress Report, Ukraine from 23 April 2009, 3 April 2008 and 4 December 
2006 
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establishment of a Deep and Comprehensive Free Trade Area with the EU following 

Ukraine’s accession to the World Trade Organisation in May 2008. 

Since negotiations and ratification of the EU-Ukraine Association Agreement will 

need to continue for a few more years before the full Agreement can enter into force, 

the two sides decided to adopt the EU-Ukraine Association Agenda in May 20112. 

Since negotiations are still underway, the draft EU-Ukraine Association Agreement 

has not been revealed to the public and its provisions on judicial proceedings or 

fighting corruption cannot therefore be assessed.  

The EU-Ukraine Association Agenda priorities for 2011-2012 include some 

provisions concerning judiciary independence, the effectiveness of the courts and the 

fight against corruption, and in particular: 

“5. continuing reform of the judiciary and of the court system so as to further 

strengthen the independence, impartiality, and professionalism of the judiciary and 

courts, notably by enhancing the training of judges, court officials and prosecutors 

as well as support staff and law enforcement agencies staff; 

6. effective implementation and enforcement of the civil, criminal, economic and 

administrative codes and their corresponding procedural codes, based on European 

standards… 

17. promote cooperation within the Council of Europe Group of States against 

Corruption and follow up the implementation of its relevant recommendations; 

18. implementation of the National Anti-Corruption Action Plan, in cooperation 

with relevant EU bodies.” 

Problems are posed by the excessively broad list of priorities (90 points) which often 

contains very wide and unspecified provisions, as well as by the effective lack of 

monitoring of whether these priorities are implemented.  

There are also a number of sectorial cooperation agreements. The main ones are: 

• Agreement for Cooperation in the Field of Civil Satellite Navigation; 

• Agreement on certain aspects of air service; 

• Agreement on cooperation in Science and Technology; 

                                                 
2 Joint Committee at Senior Official’s Level of EU-Ukraine Association Agenda, 20 May 
2011 
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• Agreement establishing a framework for the participation of Ukraine in EU 

crisis management operations.  

• Visa Facilitation and Readmission agreements  

 

 

RULES AND INSTITUTIONS 

 

1. Anti-corruption institutions  

Ukraine does not dispose of a particular institution charged with tackling corruption.   

Such functions are carried out by the regular law enforcement agencies (the Security 

Service, the Police, the Prosecutor’s Office, tax police, customs service, penal 

bodies and institutions; detention centres; the Army`s Intelligence service) to the 

extent that their competences allow. Within these bodies there are no special 

departments for fighting corruption, with this being carried out within the 

framework of the fight against crime in general. 

The Justice Ministry is the central body coordinating policy in the sphere of fighting 

corruption. The Justice Ministry has to enforce a number of regulations in order to 

enforce the law (conflict of interest, financial monitoring of public officials finance 

etc.) 

There is a Department for Fighting Organized Crime under the control of the 

Ministry of Internal Affairs (MIA), as well as special divisions on fighting 

corruption and organized crime within the Security Service [SBU].  

With regard to special departments for fighting organized crime within MIA, these 

are listed as follows: the MIA Central Department for Fighting Organized Crime; 

and Departments for Fighting Organized Crime in the Autonomous Republic of the 

Crimea, the regions, and Kyiv and Sevastopol, which are subordinate to the Minister 

of Internal Affairs and the Head of the MIA Central Department for Fighting 

Organized Crime. The Head of the MIA Central Department for Fighting Organized 

Crime is appointed and dismissed by the Cabinet of Ministers on the submission of 

the Minister of Internal Affairs, agreed with the Parliamentary Committee on 

Fighting Corruption and Organized Crime and the First Deputy Minister of Internal 

Affairs. The special bodies for fighting organized crime include information and 
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analysis, investigative operations, operational-technical; financial; staffing; swift 

response and other divisions needed for carrying out its work.  

The special divisions on fighting corruption and organized crime within the Security 

Service are the SBU Central Department on fighting Corruption and Organized 

Crime and its divisions on fighting Corruption and Organized Crime in the Crimea, 

the regions, as well as Kyiv and Sevastopol. The creation or dissolution of divisions 

or groups against corruption and organized crime in cities is undertaken upon the 

decision of the Head of the SBU at the submission of the Head of the Central 

Department on fighting Corruption and Organized Crime. The aforementioned is 

appointed or dismissed by Presidential Decree on the submission of the Head of the 

Security Service and holds the position of First Deputy Head of the Security Service. 

Their powers are fairly broad and relate to the detection, prevention and 

investigation of offences involving corruption and organized crime.  

Coordination of the work of law enforcement bodies in countering corruption is 

carried out within the scope of their powers, as set out in laws, by the Prosecutor 

General and prosecutors subordinate to him.  

Law enforcement bodies have jurisdiction over all public officials in Ukraine.  

However no official statistics exist concerning the results of fighting corruption. 

Only general information exists concerning the number of people convicted in a year 

for certain types of crimes. In 2008 for example, 2,297 cases of bribery were 

uncovered; in 2009 – 2,102; 2010 – 2,914. 

Ukraine signed the United Nations Convention against Corruption (UNCAC) on 31 

October 2003. Ratification of the law has enabled Ukraine to become a Party to 

UNCAC as of1 January 2010. On 11 June 2009, in an effort to ensure compliance 

with Ukraine's obligations under the UNCAC, the Ukrainian Parliament abolished 

the 1995 Law on Fighting Corruption (the "Anti-Corruption Law of 1995") and 

adopted an anti-corruption legislative package including: 

• the Law on Corruption Prevention and Counteraction; 

• the Law on Amendments to Certain Legal Acts of Ukraine on Liability for 

Corruption Offences , and  

• the Law on Liability of Legal Entities for Corruption Related Offences (the 

"Anti-Corruption Law of 2009"). 

All of them were drafted by the Ministry of Justice together with the international 

anti-corruption organization Council of Europe's Group of States against Corruption 

(GRECO).  
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On 6 October 2010 the Constitutional Court declared some provisions of the Anti 

Corruption Law of 20093 as being unconstitutional. The Court declared this on the 

basis of the bans in place on public servants including judges, on them engaging in 

teaching, academic or creative work, medical practice, sport instruction or referee 

practice alongside their main work.  

It also deemed unconstitutional the provisions regarding special checks o  spouses, 

children, parents, brothers and sisters, grandparents, grandchildren, adoptive 

parents, adopted children, as well as others, provided they live on an ongoing basis 

with the person seeking a position linked with functions of State or bodies of local 

self-government. The following were subject to special checks: a person having 

faced criminal liability charges or charges of liability for corruption offences; the 

accuracy of information concerning their income, its origin and the person’s 

financial obligations, including those abroad; any corporative rights; information 

about their state of health, their level of education, academic title and rank; 

professional skills enhancement. Such special checks of the person applying for the 

post, including that of judge, were found to be constitutional.  

The Anti-Corruption Law of 2009 came into force on 1 January 2011 and was 

effective until 5 January 2011 when it was repealed by Parliament by the law 

revoking the 2009 Anti-corruption package.4   

This package of laws was thus in force within a mere 4 days. This was because it 

had received fairly negative feedback from the general public. Although it had in 

general met international standards, it contained a number of provisions which gave 

the law enforcement bodies scope for abuse, as well as several contradictory 

provisions regarding a ban on combining positions in the private sector. Politicians 

were also against the introduction of liability for legal entities for corrupt dealings, 

since the Ukrainian legal system does not contain any provisions on legal entities for 

those bearing liability.  

There were, in addition, serious political reasons. This anti-corruption package had 

been drawn up by the previous regime, which changed in February 2010. The new 

regime could not allow the entry into force of laws passed by its predecessors. In 

view of this, the new laws were revoked. However - since no new draft laws were in 

place - no anti-corruption legislation existed before the adoption of new laws in the 

middle of 2011.  

                                                 
3 Constitutional Court of Ukraine, Decision No. 21-rp/2010, 6 October 2010  
4 Law no.  2808-VI /21 December 2010 on declaring void some Ukrainian laws on preventing 
and countering corruption  
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As a result of such legislative moves, Ukraine failed to meet its international 

obligations on fighting corruption. On 24 May 2011 GRECO's representatives noted 

Ukraine’s failure to fight corruption by legal means and the lack of European 

standards in combating corruption in 13 areas. Furthermore, on 31 May 2011, the 

Second Report regarding the achievements of Ukraine in the framework of the 

Istanbul Action Plan to combat corruption was presented by the Organization of 

Economical Cooperation and Development (OECD). According to the Report, 

Ukraine fully met only one of the OECD’s 24 recommendations by passing the Law 

on Liability of Legal Entities for Corruption Related Offences (which was abolished 

by the law revoking the 2009 Anti-corruption package).  

The process of passing the new 2011 anti-corruption law started in December 2010 

and only ended in June 2011.  The new Law on Prevention and Counteraction of 

Corruption No. 3206-VI (the "2011 Anti-Corruption Law”) and the Amendment to 

the Law on Prevention and Counteraction of Corruption № 3207-VI (Declaration of 

property, income, expenses and financial obligations) were adopted by Parliament in 

April 2011. The 2011 Anti-Corruption Law came into force on 1 July 2011. 

However, special checks on candidates for state position and the provisions on 

declarations will only apply from 1 January 2012. 

 

2. Immunities 

Ukraine’s Constitution grants immunity to three groups of people: National Deputies 

[MPs] (Article 80); the President (Article 105); judges, including judges of the 

Constitutional Court (Articles 125 and 149).  

One can see from analysing the legislation that the broadest scope is provided for by 

Presidential immunity, while the narrowest is reserved for judges.  

The President 

A Constitutional Court Judgement dated 10 December 20035 concerning the 

immunity and impeachment of the President gave an official interpretation of Article 

105 § 1 of the Constitution. According to this judgement, the President, while 

exercising his powers: 

− does not bear criminal liability;  

− may not bear a criminal investigation being initiated against him;  

                                                 
5 Constitutional Court of Ukraine, Decision No. 19-rp/200, 10 December 2003 



Ukraine 

270 
 

− may only be removed from office for impeachment proceedings if a criminal 

investigation is being initiated against him.  

Thus, in view of the impossibility of initiating a criminal investigation, one can also 

not carry out the investigative and procedural actions envisaged by the Criminal 

Procedure Code. Accordingly, the establishing of indications of a crime in the 

actions of the Head of State must be carried out according to a special procedural 

manner which needs to be set down by a special law. However, no special procedure 

has yet been clearly stipulated and established in law.  

The rules of procedure for impeaching the President are set out in Article 111 of the 

Constitution. This procedure complicates, if not renders entirely impossible, the 

removal of the Head of State from his post according to the rules of procedure set 

out in Article 111, even where it has been proven that he committed State treason or 

any other crime. Furthermore, practical application of Article 111 requires separate 

legal regulation of the status of a special enquiry commission for investigating 

possible elements of a crime in the President’s actions, the status of the special 

prosecutor and special investigators, their procedural rights and their mechanisms of 

work.  

National MPs 

According to Article 80 of the Constitution, the immunity of Members of Parliament 

(MPs) consists of two components: immunity (MPscannot be held criminally liable, 

detained or arrested without the consent of the Verkhovna Rada) and indemnity 

(MPs are not legally liable for voting results or for statements made in Parliament 

and in its bodies, with the exception of liability for insult or defamation).  

A Constitutional Court Judgment from 27 October 1999 regarding MP immunity 

gave an official interpretation of Article 80 of the Constitution. It explained that 

within the context of the provisions, an MPMP may be held criminally liable from 

the moment the court’s verdict enters into force.  

Ukraine’s Constitutional Court also commented that an MPMP enjoys deputy 

immunity from the moment his or her election is formally approved by the relevant 

electorate, and that this immunity remains valid until his or her powers are 

terminated.  

It stated that holding an MPMP criminally liable means charging him or her with 

committing a crime. The Verkhovna Rada’s consent should be obtained before 

charges are pressed.  This means that criminal investigations may be carried out in 
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accordance with general rules, with the exception of the measures indicated below. 

However, charges may only be pressed after parliament has given its consent.  

Article 27 of the Law on the Status of an MPMP significantly broadens the scope of 

Article 80 of the Constitution. For example - pursuant to paragraph 2 of that article - 

searches, inspections of personal belongings or luggage, a vehicle, residential and 

work premises of a MP shall only be allowed where the Verkhovna Rada has given 

its consent for the person to be held criminally liable if it is possible to receive the 

information through other means.  

Infringements of confidentiality of letters, telephone calls, telegraphs and other 

correspondence and the use of other measures which, in accordance with the law, 

restrict a MP’s rights and freedoms are also covered by the article. Thus Article 27 § 

2 of the Law effectively make it impossible - with the consent of the Verkhovna 

Rada - to carry out a number of important investigative actions following the 

initiation of a criminal investigation against a deputy but before charges are pressed.  

Judges 

Judges hold immunity. They cannot be detained or arrested without the Verkhovna 

Rada’s consent unless a court has convicted them of a crime. Judges detained on 

suspicion of committing acts which carry criminal or administrative liability must be 

immediately released once their identity is established. A judge may not be brought 

or forcibly delivered to any person or institution, except for a court.  

A criminal investigation against a judge may only be initiated by the Prosecutor 

General or his deputy. The removal of a judge from their post in connection with 

them facing criminal charges is carried out by the High Judicial Qualifications 

Commission, on the basis of a motivated decision from the Prosecutor General.  

Entering the home or other possessions of a judge or their work premises, their 

personal or work vehicle, the carrying out of an inspection or search or removal, the 

interception of their telephone calls, a personal search of the judge, as well as the 

inspection or removal of their correspondence, things or documents may only be 

carried out in accordance with a court order6. For this, the investigator - having 

agreed so with the Prosecutor - submits an application to the Head of the Court of 

Appeal where the investigation is taking place, asking for permission to seize 

correspondence or intercept information from communication channels.  

                                                 
6 In Ukraine there are many different exceptions where investigative actions may be carried 
out without court order. 
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The jurisdiction of a case involving charges of committing a crime against a judge 

shall be determined by the Head of the Supreme Court. The case cannot be 

examined by a court in which the accused holds or in the past held the position of 

judge.  

In practice the forms of immunity do, on the one hand,  effectively protect MPs and 

judges from various forms of pressure or persecution. This particularly applies to 

MPs in opposition. A fairly large number of cases of dubious criminal investigations 

being initiated with a view to destabilising the opposition throughout Ukrainian 

history. 

In light of this, the complex procedure for removing immunity and pressing criminal 

charges is entirely justified.  

On the other hand, the complex procedure for criminal prosecutions makes such 

prosecution virtually impossible, having a negative impact on the fight against crime 

- including against corruption.  From 2006 to 2009 only three cases took place where 

a judge’s immunity was removed. However, judges were dismissed for 

infringements of their oath or on other grounds much more often through bypassing 

the system for removal of immunity. Then, after they had been removed from their 

post, criminal charges were pressed. Furthermore, under such a complex system, it is 

fairly difficult to carry out covert investigative activities such as secret surveillance, 

the interception of information from communication channels, etc -reducing the 

efficiency of the criminal investigation. In such circumstances, the complicated 

procedure for removing immunities has considerable failings.  

The need for a review of the scope of immunity for elected public officials in 

Ukraine is determined by GRECO’s position. For example, the GRECO Evaluation 

Report on the results of the Joint First and Second Rounds of Assessment with 

regard to restrictions on the immunity of elected representatives, recommended that 

Ukraine7:  

1) Consider introducing measures to ensure the securing of evidence in 

situations where persons enjoying immunity are caught in the act of 

committing a serious crime, including corruption; 

2) Consider reviewing the system of immunities in such a way as to provide for 

speedier decisions on the lifting of immunities.  

These recommendations are based on Items 103 and 104 of the evaluation report. 

Item 103 stresses that immunity for those covered by it is of an absolute nature. 

                                                 
7 GRECO, Compliance Report on Ukraine, RC-I/II (2009), 15 May 2009 
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These Immunities are not lifted for cases of detention of public officials at the scene 

of the crime, whereby corruption creates an unwarrantedly high level of protection 

for the relevant officials in the case of serious crimes. Item 104 of the Evaluation 

Report notes that the procedure for lifting immunity may in practice take quite a 

long time – months or more - since in order to carry out each actions within the same 

case one needs to receive separate consent (agreement).  

On 20 March 2008, Parliament requested an opinion from the Constitutional Court 

concerning the constitutionality of the draft law on amending the Constitution, 

regarding the restriction of parliamentary immunity (registration No. 1375 of 18 

January 2008), in particular to abolish the requirement that MPs enjoy immunity and 

that without prior consent of Parliament they may not be prosecuted, detained or 

arrested. On 16 September 2008, the Constitutional Court delivered an opinion that 

such an amendment would be constitutional and thus opened up possibilities to 

change the Constitution in this respect. However, these amendments of the 

Constitution have been removed from Parliament’s agenda. 

 

3. Declarations of wealth / interest 

A procedure exists in Ukraine for public officials to declare their income. However 

there is no clear regulation requiring declarations from all officials. From 1 January 

2012 new provisions of the Law on the Principles for Preventing and Countering 

Corruption regulating this issue come into force. In the Declaration of property, 

income, expenses and financial obligations for 2011, information about expenditure 

will be provided from the date that the Law comes into force (July 2011).  

Declarations of income are not deemed information on restricted access for officials 

and members of their families who: 

1) Are standing for election in bodies of power; 

2) Hold the post of a civil servant, official of a local self-government body of 

the first or second category.  

Legislation on access to declarations of public servants is uncoordinated and often 

contradictory. In some cases, the law against corruption directly requires publication 

of the declarations of certain high-ranking public officials. In others, there is no such 

obligation and in practice it is pretty difficult to gain access to the information. For 

example, according to the new Law on Access to Public Information which came 

into effect in May 2011, everyone has the right to receive this information, deemed 

of public significance. Yet according to the Personal Data Protection Act - in force 
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since January 2011 - this information is secret. Since the legislation is fairly new, 

court practice on this issue is also not clear.  

Pursuant to Article 12 of the Law against Corruption, from 1 January 2011 public 

officials will be obliged to annually declare property, income, expenses and financial 

obligations belonging either directly to them or to members of their family. 

However, only expenditure (payments/contributions) for each of the above-

mentioned positions must be declared where the amounts in the reporting year are 

equal to or in excess of 150 thousand UAH (around 20 thousand USD). This 

declaration threshold is extremely high for a country where the average monthly 

salary is 300 USD.  

The following must fill in declarations by 1 April of each year giving information 

about property, income, expenditure and financial commitments during the previous 

year:  

• The President, Speaker of the Verkhovna Rada; his or her First Deputy and 

Deputy; the Prime Minister; the First Deputy Prime Minister; Deputy Prime 

Ministers; ministers; other heads of central executive bodies which do not 

form part of the Cabinet of Ministers and their deputies; the Head of the 

Security Service; the Prosecutor General; the Head of the National Bank of 

Ukraine; the Head of the Accounting Chamber of Ukraine; the Human 

Rights Ombudsperson; the Head of the Crimean Parliament; the Head of the 

Crimean Council of Ministers;  

• National Deputies, deputies of the Crimean Parliament, deputies of local 

councils; 

• Civil servants, local self-government officials; 

• Military officials of Ukraine’s Armed Services and other military formations 

created in accordance with the law; 

•  Judges of the Constitutional Court; other professional judges; the Head, 

members, disciplinary inspectors of the High Judicial Qualifications 

Commission; officials of the Commission’s Secretariat; the Head, Deputy 

Head and secretaries of the sections of the High Council of Justice; as well 

as other members of the High Council of Justice; people’s assessors and 

jury members (while carrying out these functions);  

•  Managerial and rank-and-file staff of Internal Affairs bodies, of the State 

penal service, bodies and divisions of civil defence, of the State Service for 

Special Communications and Protection of Information; Tax Police 

managerial staff;  

•  Public officials and functionaries of the Prosecutor’s Office, the Security 

Service; the diplomatic service, the Customs Service; the State Tax Service; 
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• Members of the Central Election Commission; 

• Public officials and functionaries of other public authorities and officials of 

legal entities of public law who received salaries from State or local 

budgets. 

National Deputies are obliged, when registering for work in the Verkhovna Rada 

and then annually while exercising their powers, MPs are obliged to submit a 

declaration of wealth and income tax (tax declaration) to the relevant State tax 

authority with information about him or herself and members of his/her family 

(wife/husband; parents; adult offspring)  by 1 May of the year following the 

reporting year. This includes income and financial obligations - including those 

abroad - as well as immovable and other property, money in the bank and securities. 

Individuals unable by 1 April to submit declarations according to their place of work 

(service) with information about property, income, expenditure and financial 

commitments because they are on maternity leave or looking after a child; due to 

temporary inability to work; because they are abroad or in custody; shall submit the 

declaration for the reporting year by 31 December. Individuals who do not submit 

the Declaration of property, income, expenses and financial obligations for the 

previous year for the above-listed reasons and resign from their jobs must submit 

such a declaration before terminating their employment contract.  

Declarations indicating property, income, expenditure and financial commitments 

for the previous year in the case of the following people must be published 30 days 

from the date that they were submitted though publication in the official printed 

publication of the relevant authority or body of local self-government: the President, 

Speaker of the Verkhovna Rada; National Deputies; the Prime Minister; members of 

the Cabinet of Ministers; the Head and judges of the Constitutional Court; the Head 

and judges of the Supreme Court; the heads and judges of high specialized courts; 

the Prosecutor General and his deputies; the Head of the National Bank of Ukraine; 

the Head of the Accounting Chamber of Ukraine; the Human Rights Ombudsperson; 

the Head of the Crimean Parliament; the Head of the Crimean Council of Ministers; 

the Head and members of the High Council of Justice; the members of the Central 

Election Commission; the Human Rights Ombudsperson; the Head and members of 

the High Judicial Qualifications Commission; the heads of other State bodies and 

their deputies; members of collegiate State bodies (commissions, councils); the 

heads of bodies of local self-government and their deputies.  

According to Article 13 of the Law on the Civil Service, a person applying for the 

position of civil servant should provide a declaration of wealth and income (a tax 

declaration) to the State Tax Service. This declaration provides information about 
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their income and commitments of a financial nature, including abroad, as well as - in 

an appendix to the tax declaration - information on family members.  

A person seeking a civil servant post from the first and second categories as per 

Article 25 of that Law should also provide information about real estate and liquid 

assets they own, money in the bank and securities owned by themselves or members 

of their family.  

Judges’ declarations of wealth and income (tax declarations) should contain 

information about their income, securities, real estate, liquid assets, bank deposits, 

financial obligations and expenditure if one-off expenditure is in excess of their 

monthly salary. In an appendix to the tax declaration, the above-mentioned 

information is also provided for members of their family and people with whom they 

live or are staying with.  

According to Article 164-1 of the Code of Administrative Offences, the failure to 

submit a declaration of income, the late submission of one, or inclusion in the 

declaration of distorted facts, the failure to record or incorrect recording of income 

and expenditure where such recording is mandatory under Ukrainian law, a warning 

or fine ranging from three to eight times the minimum income before tax is applied.  

Actions envisaged by paragraph one of this article are subject to a fine from five to 

eight times the minimum income before tax if carried out by a person who has 

already incurred administrative penalties over the last year for the same offences. 

The failure of a judge to submit, or late submission of a declaration of wealth and 

income (tax declaration) for publication, or the inclusion of knowingly false 

information consists as grounds for disciplinary liability. 

Persons held to criminal or administrative liability for corruption offences should be 

dismissed from their posts within a three-day period, to be counted from the day that 

the State authorities or bodies of local self-government, enterprises, institutions or 

organizations receive the relevant court order which has taken effect, if not 

otherwise envisaged by law. Information about persons held liable for corruption 

offences shall - within three days of issue of the relevant court order coming into 

effect - whereby civil-legal liability or disciplinary penalties are being imposed, be 

added to the Single State Register of Persons who have committed Corruption-

related Offences created and kept by the Ministry of Justice.  

These questions have never been considered by the Constitutional Court.  
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4. Confiscation 

Current Ukrainian law prescribes two mechanisms in the nature of forfeiture or 

confiscation.  

First, Article 59 of the Criminal Code provides, in the pertinent part: “The 

punishment of forfeiture consists of forced seizure of all, or a part of, property of a 

convicted person without compensation in favour of the State.” However, it is 

unclear how broadly the key term "property" is to be interpreted. Article 59 also 

states that such forfeiture “shall be imposed for grave and extremely grave crimes 

and shall only be applied in cases specifically provided for in the Special Part of this 

Code.” Bribery committed in aggravating circumstances, criminalized under Article 

368 §2 and 3 of the Criminal Code, is the only corruption-related crime that 

specifically provides for the confiscation of property, as envisaged by Article 59.  

Unfortunately, no statistics exist regarding property confiscations under Article 59. 

Confiscation under Article 59 is not limited to the proceeds of crime, and in that 

sense is potentially very broad. However, Article 59 does not permit confiscation of 

proceeds that are no longer in the possession or ownership of the convicted person. 

In this sense, Article 59 is too narrow to constitute a fully effective means for 

confiscating the proceeds of a crime.  

Secondly, Article 81 of the Criminal Procedure Code provides the possibility for the 

government authorities to eventually confiscate or similarly obtain “material 

evidence”. These are defined in Article 78 of the CPC as objects which were 

instruments of crime, retained traces of crime or were a target for criminal actions, 

money, valuables, and other proceeds from crime, as well as all other objects which 

may help in solving a crime and identify those guilty or deny charges or mitigate 

liability. Material evidence is disposed of in accordance with Article 81 of the CPC 

by a sentence, ruling or verdict from a court of law, or by a resolution issued by the 

investigative agency, investigator, or a prosecutor bringing the criminal investigation 

to a close.  

The rules of disposal set forth in Article 81 provide for several variants of a 

confiscation nature:  

a) the instruments of crime belonging to the accused are confiscated;  

b)  objects taken out of circulation are transferred to the appropriate institutions 

or destroyed;  

c) money, valuables, and other proceeds of crime are assigned as public 

revenue; 
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d) money, valuables, and other proceeds which were targets of criminal acts 

are returned to their lawful owners and - when such owners are not 

established - this money, valuables and other proceeds are returned to the 

public domain.  

Thus, Article 81 essentially enables the forfeiture of proceeds of crime, but only 

those proceeds that are “material evidence” in a case. Article 81 does not authorize 

any value-based confiscation, such as confiscation of property into which original 

criminal proceeds had been converted. 

Unfortunately there are no official statistics regarding the use of confiscation 

powers. These questions have never been considered by the Constitutional Court.  

 

5. Judicial system 

5.1. Independence (self-governance) of magistrates  

Judicial self-governance in Ukraine takes place through: 

a) meetings of judges of a local court, the appellate court, the high specialized 

court or the Supreme Court; 

b) judges’ councils for the relevant courts; 

c)  judge conferences in the relevant courts; 

d) Ukraine’s Council of Judges; 

e) The Congress of Judges of Ukraine. 

Judge conferences merely take place on a bi-annual basis. Between them, the 

relevant judges’ council carry out the functions of judicial self-governance. In the 

judicial system the following are formed and function in accordance with the system 

of courts: a council of general court judges; a council of economic court judges; a 

council of administrative court judges. There are 11 judges in a council, elected by 

the relevant judge conference.  

It should be noted that these bodies’s rights are extremely limited. Following the 

introduction of judicial reform in July 2010, judicial self-governance lost many of its 

powers and at present mainly resolves only secondary issues regarding the 

organization of court proceedings. Their main areas of competence are the 

appointment of part of the judges of the Constitutional Court, the appointment of 

some of the members of the High Council of Justice participation in appointing 

heads of courts and resolving other issues linked with court proceedings. 
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Real judicial governance is carried out by the High Council of Justice which is not a 

body of judicial self-governance. It plays a key role in appointing and dismissing 

judges, bringing disciplinary proceedings against judges, as well as the appointment 

and dismissal of heads of courts and their deputies.  

The High Council of Justice resolves issues regarding judges and prosecutors. 

According to the Ukrainian Constitution, the High Council of Justice is a permanent 

body made up of twenty members: representatives of the Verkhovna Rada, the 

President, the Congress of Judges, the Congress of Bar Lawyers, and the Congress 

of Representatives of Higher Legal Educational Establishments and Scientific 

Institutions. Each appoint three members to the High Council of Justice, and the All-

Ukrainian Conference of Employees of the Prosecutor’s Office — two members. 

The Head of the Supreme Court, the Minister of Justice and the Prosecutor General 

are ex officio members of the High Council of Justice. The term of office for 

members of the High Council of Justice - except those who are there ex officio - is 

six years. 

As regards the enhancement of the independence of the High Council of Justice, 

Amendments to the Law on the High Council of Justice adopted on 7 July 2010 

increase the proportion of judges among the members of this body, which is 

composed of 20 members. The Verkhovna Rada and President each appoint three 

members of the High Council of Justice, two of whom must be judges. One of three 

members is appointed respectively by the Congress of Judges, the Congress of Bar 

Lawyers and the Congress of Representatives of Legal Higher Education Institutions 

and Research Institutions also have to be appointed from the ranks of judges. The 

All-Ukrainian Conference of Prosecutors appoints two members, one of whom must 

be appointed from among the judges. Finally, the Head of the Supreme Court, the 

Minister of Justice and the Prosecutor General are - in accordance with the 

Constitution - ex officio members of the High Council of Justice. 

As regards the amendments to the Law on the High Council of Justice, GRECO 

welcomes the fact that the proportion of judges in this body has been increased. Yet 

it regrets that judges still do not form a majority of members at the High Council of 

Justice and that most of them are not elected by their peers. 

The High Council of Justice:  

− makes submissions to the President of Ukraine on the appointment or 

dismissal of judges; 
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− appoints judges as court presidents, deputy court presidents or dismisses 

them from these positions on the submission of the relevant council of 

judges;  

− examines cases and takes decisions regarding infringements by judges and 

prosecutors on requirements regarding incompatibility; 

−  undertakes disciplinary proceedings against judges of the Supreme Court 

and of high specialized courts; 

− examines appeals against decisions  concerning  disciplinary proceedings 

against judges issued by the appeal and local courts, as well as by 

prosecutors. 

This body essentially deals with the most important issues in the area of court 

proceedings. It is also clear that this body is extremely politically dependent. In 

Ukraine, where the parliamentary majority and the President both aspire to the same 

political side, - and where this side appoints senior executives (the heads of law 

institutes; ministers, the Prosecutor General etc.) - only 7 (or less) members of the 

High Council of Justice can remain independent.  

This is all the more worrying since recent legislative changes have increased the 

powers of the High Council of Justice, in particular with regard to the appointment 

of court presidents and the disciplining of judges. The High Council of Justice is 

also given the power to receive copies of cases still underway from the courts. This 

may undermine judicial independence by allowing direct influence / pressure on 

judges and court decisions in specific cases. 

The appointment of the Head of the Security Service, V.Khoroshkovsky to the High 

Council of Justice in April 2010 seemed quite bizarre. He was dismissed from this 

position only in December 2010. The membership of two prosecutor’s office 

representatives in the Council is also questionable. Taking into account the fact that 

they represent the prosecution in court and have authority to launch a disciplinary 

action against judges, the conflict of interests and partiality of these representatives 

becomes evident.  

For example, on 7 June 2011 the Deputy Prosecutor General, Mykhailo Havrylyuk 

who is also a member of the High Council of Justice submitted a proposal to the 

latter to dismiss three judges from the Court of Appeal in Kyiv: Ihor Moroz; Valery 

Lashevich and Ludmila Bartashuk. These judges had taken the decision to release a 

person facing detention charges on the grounds that there were no specific facts 

warranting his further remand in custody. This ruling was in full accord with Article 

29 of Ukraine’s Constitution and Article 5 of the European Convention. The Deputy 

Prosecutor General accused the judges of no less than flagrant violation of the norms 
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of criminal procedure law, a lack of objectivity, bias, injustice, engagement and 

violation of their oath. Such accusations from a representative of the body which is 

party to court proceedings seems more like reprisals against judges who passed a 

ruling which did not suit the Prosecutor.  

This is why changes to the procedure for forming this body and elimination of 

operative control over the judiciary were key requirements drawn up by the Council 

of Europe’s Venice Commission. 

5.2. Appointment procedure for key positions in the judiciary 

President of the High Court & heads of sections in the High Court 

Court presidents and deputy presidents were for a long time appointed by the 

Ukrainian President. However, in May 2007 the Constitutional Court ruled that such 

a system was unconstitutional and recommended that Parliament approve a new 

procedure for the appointment and dismissal of court presidents. Parliament only 

legislated on the issue in July 2010, when it adopted the new Law on the Judicial 

System and Status of Judges. This assigns the power to appoint and dismiss court 

presidents to the High Council of Justice. This new arrangement also appears 

problematical from the point of view of the Constitution, which provides no such 

authority for the High Council of Justice. The legal vacuum and controversy 

surrounding the appointment of court presidents who enjoy significant powers 

within the court system are among the many examples of the problems faced by the 

judiciary. Other problems include political pressure being exerted on courts, dubious 

dismissals of judges taking place and other issues seriously affecting the integrity of 

the judiciary. 

The Head of the Supreme Court and his/her deputy are elected for a period of five 

years or dismissed by the Supreme Court Plenum by a majority vote through secret 

ballot. All judges of the Supreme Court are in the Plenum of the Supreme Court. The 

procedure for electing the Head of the Supreme Court and for his dismissal is 

established by the Regulations of the Supreme Court Plenum adopted by the 

Plenum. Amendments to the regulation procedure less than six months before the 

end of the term of office of the Supreme Court Head are not permitted. The powers 

of the Head of the Supreme Court may also be terminated early in the case of a vote 

of no confidence from the Plenum of the Supreme Court.  

The Deputy Head of the Supreme Court is elected for a five year term and is 

dismissed by the Supreme Court Plenum through a majority of votes by secret 

ballot.  
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Within the system of courts of general jurisdiction, there are high specialized courts 

and courts at cassation level for examining civil, criminal, economic and 

administrative cases. The high specialized courts are: the High Specialized Court on 

Civil and Criminal Matters; the High Economic Court and the High Administrative 

Court.  

A high specialized court is made up of judges elected for an indefinite tenure, from 

which the High Council of Justice appoints the court president and his or her 

deputies. In a high specialized court with more than forty five judges, no more than 

three deputy court presidents may be appointed.  

Within a high specialized court, special chambers are formed for examining 

particular cases within the framework of the relevant court jurisdiction. The court 

chamber is headed by a secretary of the chamber, who is appointed from among the 

judges of that court. Decisions on the creation of the court chamber, its makeup, as 

well as on the appointment of the chamber secretary, are taken by a meeting of the 

judges of the high specialized court upon the submission of the court president.  

The High Council of Justice, upon a submission from the relevant council of judges, 

appoints judges to the post of court president, deputy court president, and dismisses 

them from these posts.  

Together with the legislative changes, judges’ political dependence was increased 

through the replacement of court presidents and judges of high courts. People 

susceptible to political pressure were appointed.  

Thus, Leonid Fesenko, former MP from the Party of Regions, was appointed 

President of the High Specialized Court for Civil and Criminal Cases. Under the 

Law on the Judicial System and Status of Judges, the motion for the appointment of 

the Head of the High Specialized Court for Civil and Criminal Cases is submitted by 

the council of judges of general jurisdiction courts, while the final decision is made 

by the High Council of Justice. However, Fesenko himself revealed that the proposal 

for him to become head of the Court had come directly from the Ukrainian 

President8 Fesenko’s biography shows that he was a Member of Parliament for two 

terms and headed the Luhansk Court of Appeal for 10 years. This gives grounds for 

prejudice, both with regard to independence and autonomy of the appointing bodies 

and the judge himself.  

                                                 
8 Kommersant ,The sublime call, 21 Septembre 2010; Newsru, The High Court on Civil and 

Criminal Cases to be headed by the “regional” Leonid Fesenko, 21 September 2010  
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In December, Mykola Pshonka, the Prosecutor General’s brother, was appointed as 

Fesenko’s deputy. 

In September 2010, Oleksandr Pasenyuk was approved as Head of the High 

Administrative Court. He occupied this position since 2005 and was lobbied by one 

of the group in the President’s Administration that was in charge of developing the 

judicial reform.  

In September Viktor Tatkov, the former Head of the Donetsk Economic Court of 

Appeals was appointed as the new President of the High Economic Court. 

The Prosecutor General 

The Prosecutor General is appointed at the consent of the Verkhovna Rada and 

dismissed by the President.  

Head of the Anti-corruption Office and/or organized crime prosecution office 

The Head of the Central Department for Fighting Organized Crime of the Ministry 

of Internal Affairs is appointed and dismissed upon the decision of the Cabinet of 

Ministers on the submission of the Minister of Internal Affairs, agreed with the 

Parliamentary Committee on Fighting Corruption and Organized Crime, and with 

the First Deputy Minister of Internal Affairs. 

The Deputy Head of the MIA Central Department on Fighting Organized Crime and 

heads of the departments of the Central Department are appointed and dismissed by 

the Minister of Internal Affairs upon the submission of the Head of the MIA Central 

Department on Fighting Organized Crime. 

The Head of the SBU [Security Service] Central Department on fighting Corruption 

and Organized Crime is appointed and dismissed by Presidential Decree upon the 

submission of the Head of the SBU and ex officio is First Deputy Head of the SBU.  

The Deputies to the Head of the Central Department on fighting Corruption and 

Organized Crime and heads of departments of the Central Department are appointed 

and dismissed by the Head of the SBU on the submission of the SBU Central 

Department on fighting Corruption and Organized Crime.  

Judges immunities 

Judges have immunity. They cannot be detained or arrested before a court has 

convicted them without the consent of the Verkhovna Rada. Judges detained on 
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suspicion of committing acts which carry criminal or administrative liability must be 

immediately released oncetheir identity is established. A judge may not be brought 

or forcibly delivered to any person or institution except a court.  

A criminal case against a judge may only be initiated by the Prosecutor General or 

his deputy. The removal of a judge from their post in connection with them facing 

criminal charges is carried out by the High Judicial Qualifications Commission on 

the basis of a self-initiated decision bythe Prosecutor General.  

A court which has convicted a judge must immediately notify the High Judicial 

Qualifications Commission. If the conviction comes into force, the High Judicial 

Qualifications Commission shall inform the High Council of Justice which makes a 

submission to have the judge in question dismissed. A judge whose conviction has 

entered into force may not carry out his or her powers and loses the guarantees set 

down in law granting independence and judge immunity, as well as the right to 

pecuniary and other provisions.  

5.3. Judicial accountability 

A judge may face disciplinary liability in the form of disciplinary proceedings on the 

following grounds:  

• serious infringements of procedural norms when exercising justice linked, 

for example, with refusing a person access to justice for reasons not 

envisaged by law; infringement of the requirements regarding allocation and 

registration of cases in the court, rules of jurisdiction or answerability; 

unwarranted use of measures for ensuring a law claim, etc.; 

• failure by the judge to use measures regarding consideration of a claim, 

complaint or case during the legally established time frame; 

• infringement of the requirements regarding the unbiased examination of a 

case, including infringement of the rules regarding withdrawal (withdrawal 

on one’s own initiative) from a case; 

• systematic or flagrant single violation of judges’ ethical norms, undermining 

the authority of the justice system;  

• divulgence of a secret protected by law, including the confidentiality of the 

consulting chamber or a secret which became known to the judge during the 

examination of a case behind closed doors;  

• failure to provide or provide in timely manner a declaration of wealth and 

income (tax declaration), or giving knowingly false information in this 

declaration.  
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Disciplinary proceedings against a judge are carried out by: 

i. The High Judicial Qualifications Commission – in the cases of judges of 

local and appellate courts;  

ii. The High Council of Justice - concerning judges of high specialized courts 

and judges of the Supreme Court. The High Council of Justice may impose 

a disciplinary penalty known as a reprimand. It may also pass a decision 

finding that the judge does not meet the requirements of the position held 

and make a submission for the judge to be dismissed by the body which 

appointed or elected him/her. 

 Disciplinary proceedings against a judge envisage making a check of the 

information regarding grounds for disciplinary liability, initiating a disciplinary 

case; examining it and the passing of a decision by the bodies responsible for 

disciplinary proceedings. 

The information check regarding grounds for initiating a disciplinary case – or for 

holding a judge of a local or appellate court to disciplinary liability - is undertaken 

by the High Judicial Qualifications Commission. During the check, a member of the 

High Judicial Qualifications Commission holds the right to read court case 

materials, make copies of material, question judges and others aware of the 

circumstances of the action bearing the signs of a disciplinary offence. The member 

may also receive information needed for the check on written application from State 

authorities and bodies of local self-government or their officials, the heads of 

enterprises, institutions, organizations - regardless of their form of property and 

subordination, the community and associations within it.  

According to the new Law on the Judicial System and the Status of Judges, everyone 

has the right to lodge a complaint concerning judges’ behaviour with the relevant 

disciplinary body directly. This is a positive development, as the previous procedure 

required such complaints to be addressed to specified state institutions authorised to 

initiate disciplinary proceedings. 

Disciplinary punishment should be announced on the official judicial web-portal. 

The judge may appeal against the disciplinary sanction with the High Council of 

Justice or an administrative court. The Law creates the position of special officers - 

disciplinary inspectors who, acting on instruction from the High Judicial 

Qualifications Commission, shall analyse and review complaints regarding a judge’s 

behaviour and prepare draft decisions related to disciplinary proceedings. The 

system where a member of the High Judicial Qualifications Commission is in charge 

of the disciplinary inquiry and presentation of the case to the full panel of the 

Commission affects the impartiality of the proceedings, as the same person will 
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perform the roles of a ‘prosecutor’ and a ‘judge’. Disciplinary inspectors act as 

assistants to the member of the High Judicial Qualifications Commission in charge 

of the disciplinary case. Disciplinary inspectors have no autonomy. They prepare 

materials and draft conclusions which have to be endorsed by the High Judicial 

Qualifications Commission member and presented at a Commission meeting. It is 

therefore important that the person engaged in the “prosecution” is not at the same 

time part of the decision-making. The same reservation is included within the 

October 2010 Venice Commission opinion on the new Law. 

While the new Law on the Judicial System and the Status of Judges contains 

detailed provisions on disciplinary proceedings carried out by the High Judicial 

Qualifications Commission, these disciplinary proceedings are regulated by the 

relevant law that lacks sufficient guarantees concerning the impartiality of such 

proceedings and the protection of judges’ rights.  

The May 2010 amendments to the Law on the High Judicial Qualifications 

Commission defined acts that constitute a breach of the judge’s oath, this being one 

of the constitutional grounds for dismissal of a judge. This amendment could have 

been seen as aimed at ensuring legal certainty in disciplinary proceedings against 

judges by providing a definition of breach of oath. However, the formulation of the 

relevant provisions lacks clarity (e.g. “commission of actions that degrade the title of 

judge”, “violation of moral and ethical principles of judge's conduct”), thus failing to 

provide a clear definition of what constitutes a breach of the judge’s oath and 

opening up possibilities for abuse. 

From 2006 to 27 June 2008 the High Judicial Qualifications Commission assessed 

38 applications, bringing disciplinary proceedings against judges (8 ─ in 2006, 15 ─ 

in 2007, 15 ─ in 2008). 27 applications were turned down (7 ─ in 2006, 11 ─ in 

2007, 9 ─ in 2008); 6 disciplinary proceedings were initiated (1 ─ in 2006, 4 ─ in 
2007, 1 ─ in 2008). The review of 3 cases in 2008 were cancelled due to initiators 

withdrawing their applications, and 2 cases have still not been reviewed. Out of the 

total number of disciplinary cases considered, four judges faced disciplinary 

measures. In 2006, one judge had his qualification class reduced by one class from 

second to third; 2 judges were reprimanded in 2007, and one in 2008.9 

From 2006 to March 2009 only three judges were dismissed in connection with 

criminal convictions. However, the dismissal of judges suspected of criminal 

activities for infringement of their oath or on other grounds, followed by criminal 

charges, is more widespread].  

                                                 
9 High Judicial Qualification Commission, Information Herald No. 2(6)'2008, published with 
the support of the USAID project “Ukraine: Rule of Law”. 
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One of the latest examples began in December 2009 when staff from the 

Prosecutor’s Office and the Security Service [SBU] found 1 million USD and 2 

million UAH in the office of the President of the Lviv Administrative Court of 

Appeal Ihor Zvarych. After this, I. Zvarych gave a press conference at which he 

stated that the money was the result of “sowing” during the opening of the court 

according to an old Ukrainian tradition10. On 18 December the Verkhovna Rada 

granted permission for his arrest and dismissed him from his position as judge in 

connection with a breach of his oath. On 24 September 2011 Zvarych was sentenced 

to 10 years imprisonment coupled with the confiscation of properties received as 

bribery. 

Judges do not usually receive harsh criminal sentences, suggesting that cooperative 

solidarity is involved. 

Overall, in the period between 1 January 2006 and 1 March 2009 349 judges from 

general jurisdiction courts were dismissed on the following grounds11: 

• on an application to retire (this right is held by judges who have worked for 

20 years or those unable to work due to health reasons) – 242 judges; 

• at their own wish – 43 judges; 

• because their term of tenure had ended – 30 judges;; 

• in connection with a breach of their judges’ oath – 23 judges; 

• on reaching the age of 65 – 8 judges;; 

• due to the entry into force of a conviction – 3 judges;. 

Other grounds were not applied. New information on these issues is not available to 

the public. 

Civil liability 

A judge does not have special restrictions regarding civil liability. The State is 

answerable on the grounds and according to the rules of procedure established by 

law for damage caused by a court.  

 

 

                                                 
10 Ukrainian tradition is to sow seeds in the houses for Christmas saying words, “I am 
sowing, sowing... Merry Christmas...” It symbolized protection from evil forces. 
11 Centre for Political and Legal Reform, Report on the judicial system and judicial reform in 

Ukraine, March 2009, p. 22  
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5.4 Judicial integrity 

In many societies, the judiciary and legal system limit corrupt business practices. 

Unfortunately, this has not been the case in Ukraine. 

Judicial independence is a matter of concern in Ukraine. Both the legal framework 

and its implementation do not provide for sufficient guarantees of independence. 

During the onsite visit, several aspects that support this statement were mentioned: 

insufficient funding being in evidence, and as a consequence courts not disposing of 

the  proper conditions for administering justice (in 2009 only 22% of the judiciary 

required budget was provided, while for several years previously not more than 50% 

of needs were covered); problems with salaries (the timely payment of salaries of 

judges and court staff is not fully ensured; conflict with those in power existing due 

to a decision to freeze salaries leading to the judges’ decision to sue the State; lack 

of housing and equipment); the role of parliament in dismissing judges. Insufficient 

state funding is often compensated by private contributions and by assistance from 

the local self-government authorities. This undermines the integrity and 

independence of the judiciary and fosters corruption12.  

The new Law has substantially improved provisions on the financial independence 

of the judiciary, in particular by: the law directly setting out salary rates for judges 

and gradually increasing the level of remuneration; eliminating bonuses which 

constituted a significant part of the judicial remuneration and serving as an 

instrument of influencing judges by the court presidents; and subordinating the State 

Court Administration to the judiciary.  

Judicial independence is affected by the significant role of political institutions (the 

Parliament and the President) in the appointment and dismissal of judges. It is also 

undermined by the existence of the so called first appointment as a judge for a 5-

year term by the President of Ukraine with insufficient guarantees in the process of 

appointment of judges to life tenure. These problems need to be addressed through 

amendments to the Constitution. Furthermore, the new Law on the Judicial System 

and the Status of Judges does not include a list of grounds on which the High 

Qualification Commission of Judges may refuse to recommend a judge for life 

tenure. 

Interviews with legal experts as well as recent nationwide polling indicate that 

Ukrainians believe that corruption plagues the judicial system in Ukraine. Only 10 

                                                 
12 See more detailed report on Ukraine adopted at the 9th Monitoring Meeting of the Anti-
Corruption Network for Eastern Europe and Central Asia Istanbul Anti-Corruption Action 
Plan, 8 December 2010 
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percent expressed confidence in the judicial system. The same survey indicated that 

49 percent of Ukrainians perceived the court system as corrupt, followed by the 

Prosecutor’s Office (42.9 percent), and notaries (22.8 percent). 

According to the 2010 Transparency International Global Corruption Barometer13, 

the judiciary is perceived by citizens to be the most corrupt public institution. 

Similarly, according to the Kyiv International Institute of Sociology 2007 surveys - 

Cost of Corruption for Ukrainian Households and Public Trust of the Judicial 

System - the judiciary is found to be the most corrupt government branch, as 

reported in a 2008 article by the Kyiv Post daily. Furthermore, according to Freedom 

House 201014, there is little progress in regard to the main shortcomings of the 

Ukrainian judiciary, which includes a lack of public trust in court decisions and the 

judicial system as a whole, insufficient financing of the court system, an inefficient 

and opaque process for appointing judges, as well as corruption. In contrast, the 

Freedom House 2010 also emphasises that the judiciary was even more inefficient 

and subject to corruption prior to the Orange Revolution. According to the source, 

corruption problems remain, but to a marginally lesser degree than in the past.  

Only 66% of judges consider that the Constitution provides sufficient guarantees of 

judicial independence, 48% consider that such guarantees are adequately envisaged 

in the Law on the Judiciary and on the Status of Judges, and 29% - in the Law on the 

High Council of Justice. 

According to law, all citizens have the right to a fair, timely and open trial. The 

Bertelsmann Foundation 201015 reports that, for several reasons, this is not respected 

in practice. Pressing problems include insufficiently trained judges, low salaries and 

dependence on the executive branch in matters of enforcement. In addition, a lack of 

procedural transparency exists. 

Courts are understaffed and judges are underpaid, making them susceptible to 

bribery and extortion. University law professors have pointed out that many law 

students obtain their law degrees within a corrupt university system and move on to 

positions as judges and prosecutors without the experience and knowledge required 

for these positions. This affects the quality of the judicial system for years to come. 

Similarly, massive corruption problems exist within the legal profession itself, 

particularly within the public notary service where certification of false documents 

has become a major problem, according to legal experts. 

                                                 
13 Transparency International, Global Corruption Barometer Report, 2010 
14 Oleksandr Sushko and Olena Prystyko, Nations In Transit 2010, Freedom House, 2010 
15 Bertelsmann Transformation Index, Ukraine Country Report 2010 
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Such corruption takes on two forms:  

• political influence, exercised through the intimidation of judges, the 

manipulation of court appointments, or the taking of other measures aimed 

at restricting the court’s independence;  

• bribing judges. 

The new Law on the Judicial System and Status of Judges introduced a provision 

whereby a systematic or one-time gross violation of ethical rules may trigger 

disciplinary responsibility. In February 2009, a code of conduct was also approved 

for non-judicial court staff.  

The Judicial Academy also promotes ethics and professionalism among judges by 

conducting relevant training seminars. However, there is a problem concerning a 

lack of funds which - for the time being - is being solved by funding coming from 

different external donors. 

According to the new Law on the Judicial System and the Status of Judges which 

came into force in July 2010, the question of judicial ethics is defined by the Code of 

Judges’ Ethics adopted by the Congress of Judges of Ukraine. This is yet to be 

adopted by Congress of Judges (previous one was adopted by Ukraine’s Council of 

Judges). 

In May 2009, The UPAC project and the Main Civil Service Department of Ukraine 

- in cooperation with the SIGMA programme - held a round table discussion on the 

elaboration of legal provisions regulating public ethics and conflicts of interest. The 

project also helped enhance the capacities of local and regional authorities for the 

prevention of corruption and strengthening of integrity in line with European 

standards. A National Handbook on Public Ethics at Local Level was drawn up and 

a National Score Card for the benchmarking exercise adopted. A pilot project of 

assessment of integrity in five municipalities was conducted. As a result of these 

peer reviews, a model Code of Ethics and model Regulations for the Ethics 

committees were drawn up. 

The State Judicial Administration of Ukraine (SJA) initiated the development of 

Rules of Conduct for Court Employees to complement the General Rules of Conduct 

for Civil Servants (General Rules of Conduct for Civil Servants, endorsed by the 

Coordination Council on State Service under the President of Ukraine, approved by 

Order of Golovderzhsluzhba #58 of October 23, 2000 and registered with the 

Ministry of Justice #783/5004 on November 7, 2000). 
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The Council of Judges of Ukraine formally approved the Rules of Conduct for Court 

Employees by Decision No. 33 from 6 February, 2009.  Following approval of the 

Rules, the working group drafted a commentary to them supporting their application 

and interpretation. In an effort to further advance the Rules, the working group - 

with support from UROL - developed a curriculum on human resources 

management for court managers with an emphasis on professional ethics. 

However, no information is openly available regarding the application of this Code 

of Judges’ Ethics. It is most likely little used when resolving specific issues 

concerning judges. 

5.5. Associations of magistrates 

There are several judges’ associations in Ukraine. 

1) The Association of Judges of Ukraine 

The Association was formed in 2002. Membership is on a voluntary basis. Citizens 

who are currently judges or retired judges may join, provided they share the 

Association’s aim and promote the implementation of its tasks.  

The Association is a nongovernmental, non-profit-making civic organization. It is 

neither political nor of a trade union nature, and according to its articles of 

association, it was created in order to foster the establishment of civic society in 

Ukraine, the development of democratic legislation and justice, an increase in the 

authority of the judiciary and the strengthening of judicial independence. It was also 

created with aim of organizing the sharing of experience with judges from other 

countries; meeting the information, cultural, awareness-raising and other needs of 

staff of the judge corps and protecting the joint interests of the Association’s 

members. The Association now has over one and a half thousand members.  

The Association of Judges of Ukraine is an extraordinary member of the 

International Association of Judges [IAJ-UIM] and actively cooperates with the 

European Association of Judges as a regional group to IAJ.  

2) Centre for Judicial Studies 

The Centre for Judicial Studies was established in 2000 in the framework of the 

implementation of the Ukrainian - Swiss Project “Support of Justice Reform in 

Ukraine”.CJS is an autonomous legal entity since 2001, with the status of 

international charity organization founded by Ukrainian and Swiss judges. 
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CJS aims to promote the enhancement of fundamental freedoms and respect of 

human rights in Ukraine by way of practical application of the European standards 

of independence and efficiency of justice. 

Main objectives: 

• Holding of judicial professional training;  

• Organization of exchange programmes between Ukrainian judges and 

judges from developed democracies for educational purposes; 

• Promotion of scientific research in the field of law. 

Examples of Projects: 

• Development of guidebooks and training of trainers in matters of 

international standards of justice, judicial ethics, humanization of criminal 

justice, justice efficiency , the European Convention on Human Rights; 

• Development of information and teaching guidebooks on international 

standards of judicial independence, relevant training of trainers and training 

courses for members of councils of judges. 

• The current Project’s objective is to support the enhancement of judicial 

independence and transparency, to raise the credibility of the judicial 

authority by stimulating courts into communicating more visibly, as well as 

bodies of judicial self-government and associations of judges. 

3) The All-Ukrainian Independent Association of Judges 

The Independent Association of Judges was created by acting judges and retired 

judges. In 2004 the All-Ukrainian Independent Association of Judges gained 

extraordinary membership status of the International Association of Judges (IAJ-

UIM). The Association’s main activities are aimed at ensuring judges’ 

independence, enhancing their professional level and training.  

4) The Association of Judges and Court Workers of Ukraine 

The Association was created as a civic organization in 2009.  The Association’s 

main aim is to enhance the authority of the judiciary and strengthen judges’ 

independence; increase judges’ professional skills; and organize the exchange of 

experiences with judges from other countries. The Association is open to current 

judges, retired judges, judges’ assistants; other court staff and persons linked with 

judicial bodies.  
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These organizations have various levels of influence. The most well-known are the 

Centre for Judicial Studies and the All-Ukrainian Independent Association of 

Judges. Overall, however, these organizations are fairly weak. 

 They give virtually no attention to judicial integrity throughout their activity. One 

can only mention certain efforts by the Centre for Judicial Studies aiming to impact 

on the development of judges’ ethical self-regulation. 

5.6. Freedom of media 

After 2004, pressure on the media and journalists coming from the authorities 

reduced considerably. This led to a substantial improvement in media freedom and 

respect for journalists’ rights. From 2006, the pressure started to grow - although the 

level of freedom of expression remained much higher than prior to2004.  

In 2006-2009 the situation did not change much. A variety of opinions could be 

observed in the media and there was a lot of public criticism of those in power, 

although there were also several cases where censorship was exposed. The main 

problems of the period were the following: 

− the so-called “jeansa” i.e. commissioned material in the media not identified 

as advertising;  

− restrictions on freedom of expression in order to protect public morality;  

− a lack of transparency concerning the issue of mass media property, with 

this preventing the provision of true media pluralism;  

− an increase of administrative pressure on journalists from mass media 

owners; numerous dismissals, “envelope” salaries, journalists working in the 

informal sector and numerous violations of labour legislation by media 

owners seeking to control editorial policy - in particular on issues of 

political life.  

Independence from the authorities did not provide a guarantee of independence for 

the media. There was still a lack of editorial policy independence on the behalf of 

media owners, with outlets too dependent on the desires of their owners, who 

exercised increasing control over editorial policy, most of them being politicians 

themselves.  

During that period legislation, on freedom of expression remained virtually 

unchanged. In 2010, the situation changed quite radically with freedom of 

expression being restricted using various mechanisms.  
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In March, 2010 the Director General of the National TV Company of Ukraine was 

replaced by Yegor Benkendorf who had previously worked on the pro-regime 

channel “Inter”). This led to heightened control over the State-owned channel, with 

the content and orientation of the news and political programmes changing at once. 

The broadcasting network was considerably remodelled.  

During those same months, Valeriy Khoroshkovsky was appointed Head of the State 

Security Service [SBU] while also being the major stock-holder of U.A. Inter Media 

Group Limited16. One of the first things Khoroshkovsky did in office was to initiate 

a criminal investigation over the tender for broadcasting frequencies by the National 

Broadcasting Council in February 2010. The SBU began an active investigation, 

with tender files and other materials of the Broadcasting Council being withdrawn. 

This was despite the fact that the Prosecutor General’s Office had examined the case 

and refused to initiate a criminal investigation. As a result, the Prosecutor General’s 

Office in October 2010 also opened a criminal file against non-defined officials 

belonging to the Broadcasting Council. 

It would however seem that such actions initiating and terminating criminal files 

take place in order to show members of the Broadcasting Council what could 

happen, more representing intimidation than a search for truth.  

A little earlier, Khoroshkovsky’s media holding had initiated civil proceeding over 

alleged procedural violation in determining in determining the winners of the 

National Broadcasting Council’s tender for frequencies in February 2010. As a 

result, a first instance court and then a court of appeal revoked the results of the 

tender. The final judgment on the cases was made by the Higher Administrative 

Court at the end of January 2011 and  did not change the previous decision. As a 

result, opposition channel TVi lost almost all of its broadcasting licenses. The court 

ruling may have been well founded, but the selective application of the law is 

obvious: all the violations providing the background for such decisions were regular 

Broadcasting Council practice and were applied in the process of issuing practically 

all the licenses in previous years. Besides, why should the TV channels be 

financially accountable for violations of the Law committed by the Broadcasting 

Council? In this situation it is strange to find licences valid for almost a year become 

invalid. It is even more surprising that TV channels are not guilty of infringements 

committed by the Broadcasting Council, while in practice being held responsible for 

its actions - incurring considerable losses. It was a political decision, aimed at 

reducing broadcasting by the opposition TV-channels.  

                                                 
16 The group includes 7 TV channels including the biggest in rating and air coverage in the 
country “Inter” TV channel, “Ukrainian News” information agency and also advertisement, 
sponsorship and production companies.  
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In April-June 2010, practically all National Broadcasting Council members were 

replaced. It became totally controlled by one political party and pro-government 

media holdings. In particular, the Head of the Council became a person who had 

been closely linked with the “Inter” TV-channel.  

The Broadcasting Council disposes of a wide scope of powers for exerting influence 

on TV channels and radio stations: it issues or extends licenses for broadcasting, has 

the right to carry out inspections regarding compliance with legislation on different 

issues and can apply sanctions. In fact, under existing legislation - when there is no 

accuracy in license issuing - the existence of a TV-channel or radio station and its 

development depends entirely on this regulating body.  

The politicization of its work therefore formed an instrument of pressure in order to 

restrict freedom of speech.  

Over the past several years, large media holdings creation including TV channels, 

radio stations, printed mass media and internet recourses have been formed. The 

process was even more intense during 2008 and 2009. These media holdings have 

typically been the property of the richest businessmen involved in politics. The 

majority of media of such assets once belonged exclusively to Ukrainian businesses. 

Foreign companies did not invest much in this sector because of the lack of 

transparency. This particularly applied to TV channels and radio stations. For 

example, at the end of 2009 the well-known foreign company CME sold its share of 

the “1+1” TV channel.  

Examples of such holdings are the following:  

• U.A.Inter Media Group Limited; 

• The holding of Viktor Pinchuk EastOne Group including some of the 

biggest TV channels “Novyy”, ICTV, STB, M1, M2, QTV and also a 

newspaper “Facts and Comments”; “Ekonomika” Publishing House (Invest 

Paper Magazine, “DELO” (Business) newspaper, TOP-100 and others); 

• “System Capital Management”, whose owner is R. Akhmetov (including 

Ukraina TV channel, “Football”, and the biggest nationwide newspaper 

“Segodnya” (Today); 

• Media Holding “Glavred” (owner – Igor Kolomoyskiy) including ‘UNIAN” 

Information Agency, the newspaper “Izvestiya in Ukraine”, magazines 

“Glavred”, “Profile”, “Telekrytyka”, “Gazeta po Kievski”; «1+1», «2+2», 

«ТЕТ» «Сіті» TV channels; 
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• Ukrainian Media Holding: 7 radio stations, “Focus” magazine, newspapers 

“Argumenty I Fakty in Ukraine”, Komsomolskaya Pravda in Ukraine” and 

may other printed mass media;  

• Concern “Ukrprominvest”, controlled by P. Poroshenko: “5 channel” TV 

channel, “Radio 5” radio station.  

The creation of media holdings per se thereby made it easier to control the mass 

media: it is much easier to exert influence on 4-5 owners then on several dozen. 

Besides, all these owners are not only businessmen, but politicians too. It renders 

them even more dependent on the new regime. Administrative pressure on 

journalists by mass media owners intensified even more than in previous years. The 

owners, supporting the authorities as politicians or due to fears leading to self-

censorship, started to heavily influence media content - especially on TV channels. 

As a result of all these processes, the level of freedom of speech in the media 

decreased in 2010.  

Many omissions or misrepresentations of socially-important information, 

manipulations in the news, dissemination of political pro-authority order could be 

seen. The opposition gained less access to broadcasting; there was a reduction in 

political programmes, especially those that broadcast directly. Several TV channels 

furthermore changed their information policy. Under this pretext, they started to 

avoid demonstrating corruption among the higher authorities or other sensitive 

issues, firing some journalists. Pressure on journalists also grew stronger - they were 

forbidden from preparing certain reports or the materials already prepared were not 

allowed on air. That is why nationwide TV news channels have become bland and 

uninteresting, avoiding hard-hitting issues regarding the new regime’s activities. The 

same coverage of events by different TV channels has been noticed, confirming the 

informal coordination of information among them. There are far more reports 

displaying a lack of balance, and less independent experts asked for their assessment 

of particular events. Journalists began protesting in large numbers against the 

censorship applied against them. 

Manipulative measures of “false authority”, “labelling”, “negative transference”, are 

probably most common in political television talk shows. The same characters 

wander from one show to another – both politicians and experts –with the latter by 

definition unable to be experts on all the issued considered. Per se it means that 

instead of essential conversation on burning issue there would be only a broadcast of 

biased “ready-mades”. Such speakers, typically - in contrast to those who pretend on 

expert opinions - in practice never leave the studio, bringing any agenda to attempts 

of multiple repeating of the thesis “assigned” to them. As a rule – to point out the 

main parties responsible for absolutely all the problems – “former power”, 
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“opposition”, “entrepreneurs – optimizers leading to sufferings of budget 

employees”, etc. It is evident that such manipulations became especially popular in 

2010.  

It is also worth mentioning that for the first time in many years there was a case of a 

journalist disappearing, with it being widely believed that this was in connection 

with his professional activity. The police did not carry out a proper, timely and 

effective investigation of the case. 

Also during 2010, the amount of cases connected with beating or attacks on 

journalists and obstruction of their activities gradually increased17. The police in the 

cases of attacks against journalists or of obstruction of their journalist activity did 

not usually carry out fast and effective investigations. Also, as a rule, the police 

tended not to perceive these actions as related to journalistic activity. In general, the 

tendency of the police refusing to protect journalists became stronger.  

Apart from the increase, the amount of pressure on journalists should also be 

mentioned. Such a pressure was also performed by the State Security Service, which 

made several “preventive” meetings with them.  

In response to repressions against freedom of speech, the movement “Stop 

Censorship” was created on May 21, 2010. The prompt came from statements issued 

by journalists from the “1+1” and STB channels concerning pressure by their 

editorial boards. 

However these statements were only the immediate prompt, with attempts by the 

state to interfere with the information policy, to correct it or even to manage it the 

real reasons. The Declaration of the movement’s creation was signed by 134 

journalists. The main driving force of the movement was a group of journalists who 

above all wanted to defend their right to practice their profession. Apart from 

journalists, the movement was supported by dozens of non-governmental 

organizations. Thanks to mutual support and the exposure of cases of censorship, the 

movement managed to partially stem the restrictions on freedom of speech.18 

However the movement has most probably only made the process slower, because 

every month more limitations are registered.  

The legislative initiatives of the new regime in 2010 should be noted. The majority 

of those were aimed at freedom of speech limitation. In particular, the law “On 

                                                 
17 See monthly barometer of freedom of speech from January 2009 to December 2010, 
prepared by Mass Media Institute. The Barometer contains monthly review of the most 
important cases concerning freedom of speech violation.  
18 Victoria Siumar, "Stop to censorship!: first results", Telekrytyka, 6 July 2010 



Ukraine 

298 
 

Personal Data Protection” was adopted in June, with this coming into force on 

January 01, 2011. 

EU representatives have raised this issue publicly several times. It is also clearly 

articulated in the Report: «Implementation of the European Neighbourhood Policy 

in 2010». 

The list of the EU-Ukraine Association Agenda priorities for 2011-2012 include 

promotion the legal and administrative framework necessary for the enjoyment of 

freedom of expression with a particular emphasis upon the mass media and the 

rights of journalists, notably by: 

• Cooperating towards the development of a system of public broadcasting, 

including by exchange of best practices, the adoption of a legislative 

framework and its implementation in accordance with European and 

international standards; 

• Cooperating towards creating the conditions necessary for journalists to 

work freely and shielded from threats or actual violence. This will include 

the exchange of best practices on effective protection of journalists by law 

enforcement agencies. 

However, the EU’s position is fairly cautious and they do not clearly express the 

need to introduce specific standards in this field.  

Political influence in the area of freedom of speech is extremely strong. This 

question has been raised many times within the context of the Agreement of 

Association.  

5.7. Public procurement 

Public procurement was one of the areas where Ukraine was heavily criticised over 

the past several years by the international community for continued failure to 

remove major and obvious opportunities for corruption. 

According to information from the website “Public Procurement in Ukraine” in 

2010, around 42% of the State Budget (over 16 billion USD) involved tenders. In 

2010, around 30% of public procurement was carried out through tenders where 

there only one bidder was in place (which is, according to experts, the highest 

corruption risk form of tender). The average around the EU is 10-12%. Experts 

assess that around 9 billion USD is spent inefficiently each year through public 

procurement. This is caused by flaws in the system of procurement itself, and in the 

lack of independent control over how tenders go. There are also constant efforts by 
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certain high-ranking officials to corrupt tender legislation as much as possible, with 

this being exacerbated by the law enforcement agencies being virtually inactive.  

Ukraine is a country with oligarchs where several large holdings control a 

considerable percentage of enterprise. Virtually all oligarchs are politicians or 

closely affiliating with certain political parties.  

In Section 6 we demonstrated how oligarchs control most of the media.  

Political parties are to a large extent made up of representatives of big business and 

often protect their own business interests. There is no effective control over the 

sources of income and political parties’s expenditure and it is therefore difficult to 

provide documentary evidence of the link between business people and political 

parties. Control over businesses, for example is carried out via offshore companies.  

In view of this, it is virtually the rule that companies which receive contracts for 

public procurement are owned directly or indirectly by representatives of the ruling 

party.  

This can be seen particularly clearly when assessing the contractors for public 

procurement of construction work for holding the Euro 2012 Football 

Championship. The absolute majority of expenditure is from the State Budget.  

In July 2010 the Verkhovna Rada cancelled tenders for all purchases linked with 

Euro 2012. The reconstruction of the stadiums and airports in Kyiv, Lviv and 

Kharkiv; road repairs; preparation of hotels and training of staff are all being 

undertaken without tenders. Journalists compare the Kyiv stadium where the 

reconstruction is not finished yet which has already cost 290 million EUR with the 

Munich Stadium which is better equipped but whose reconstruction in 2004 cost 242 

million EUR.  

There are very many publications on corruption. There are new cases every few 

days. Despite public criticism, they continue to take place and none of them have 

become the object of a thorough investigation by the law enforcement agencies.  

Experts estimate that 9 billion USD of the allocated 16 billion is inefficiently spent 

each year on public procurement. This year the newspaper “Dzerkalo Tyzhnya” 

reported a tender which resulted in the purchase of a drilling installation for 400 

million USD, when on the world market the same installation sells for 250 million 

USD. The deal was authorized by the Minister of Energy, Yury Boiko, the 

newspaper reported. Boiko called the article commissioned, which prompted the 

newspaper to take him to court.  
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The EU requires further harmonisation of Ukraine’s public procurement legislation 

with EU acquisition, as set out in Directives 2004/17, 2004/18, and 89/665 and 

92/13 as amended by Directive 2007/66.19 

In July 2011, a new law on public procurement was passed. Ukraine had taken on 

the commitment to adopt this law as part of its negations regarding EU integration. 

Earlier, the EU had even officially informed Ukraine that it was suspending non-

repayable assistance because in January this year the Verkhovna Rada simplified the 

procedure for public procurement without a tender. The EU then froze a payment of 

31 million EUR.  

On 25 November 2010 the European Parliament adopted Resolution on Ukraine20 

which stated: 

“16. Calls on the Ukrainian authorities to step up efforts to fight corruption; 

expects, in this regard, that positive political statements will be matched by decisive 

action in combating corruption at all levels, on the basis of political impartiality; 

calls for the establishment of a level playing field for business and for application of 

the same rules to domestic and foreign investors; in that connection, deplores the 

over-involvement of big business in political life; 

17. Is discouraged by the fact that the Verkhovna Rada adopted amendments to the 

new Law on Public Procurement, in accordance with which goods, works and 

services procured for the purposes of holding the 2012 European Football 

Championship in Ukraine are excluded from the scope of that law.” 

GRECO welcomes the adoption of the “On the State Procurements” law, which is a 

step in the right direction and improves regulations in this field, allowing for more 

fairness and transparency in the process. However, GRECO is concerned that, since 

the adoption of the law, a number of amendments have been introduced to exclude 

significant areas from its scope of application, such as procurements aimed at 

preparing the Euro 2012 football championship and procurements in the field of 

energy. These amendments, which demonstrate a worrying trend towards attempts at 

circumventing the provisions of the “On the State Procurements” law, clearly have a 

negative impact on compliance with European standards in this field.  

 

 

                                                 
19 List of the EU - Ukraine Association Agenda priorities for 2011-2012, par. 35.  
20 European Parliament, Resolution on Ukraine, 24 November 2010 
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THE EU INFLUENCE 

 

Following the Orange Revolution of 2004 and the change in government, the role of 

the EU increased considerably. After examining the evolution of the EU’s general 

external policy relating to democracy, it will be argued that in the case of Ukraine, 

although the EU contributed significantly to the development of civil society and to 

solving the political crisis during the presidential election of 2004, there has been 

much less emphasis on the promotion of democracy by the EU than has been 

declared. Additionally, the EU’s influence on Ukraine was minimized by the fact 

that until 2005 Ukraine did not seriously aspire to become integrated into Europe.. In 

2005, new opportunities appeared for the EU to play a more active and successful 

role in building a democratic Ukraine. The Orange Revolution resulted in the 

election of a leadership more committed to common European values, and the 

European Neighbourhood Policy (ENP) and the EU-Ukraine action plan created a 

framework for the EU to be a more active and efficient player in promoting 

democracy in Ukraine. Additional integration incentives beyond the present scope of 

ENP are nonetheless needed to allow the EU to have a greater impact on democratic 

transformation in Ukraine. 

However, when negotiations began regarding the Agreement on Association in 

2008, the EU’s influence began to decrease despite it remaining at a fairly high level 

in general. The main problem is the lack of clear indicators and recommendations 

from the EU since the start of negotiations. Between2006 and 2007 an Action Plan 

was in place setting out clear recommendations where implementation could be 

clearly monitored. At present there is only a list of priorities regarding preparation of 

an Agreement on Association which is extremely general. 

As an EU neighbour and partner country, Ukraine has been a major recipient of EU 

funds. Allocations aimed at effective execution of reforms brought Ukraine 

approximately €1.5 billion over 2007-2010. However, the country has never 

bothered to take part in defining either the amount of aid or the priorities for which 

the funds are allocated. With no national priorities taken into account, the resources 

have often failed to produce best possible results. 

In 2009 the EU formally launched the Eastern Partnership, a €600 million policy to 

forge closer political and trade links with six former Soviet countries - Armenia, 

Azerbaijan, Belarus, Georgia, Moldova and Ukraine. 

The current financial framework is valid for 2007-2013 and envisages €12bn for 

European Neighborhood Policy countries. The next financial framework (2014-
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2018) is being elaborated at this time and not a single comma will be subject to 

change as of 2012. 

There remains a traditionally high level of influence, including with regard to 

fighting corruption and the development of judicial proceedings from Council of 

Europe and US institutions.  

The Council of Europe launched a three-year action plan on 16 September 2011 in 

Kyiv in order to support Ukraine’s European agenda for reform in the areas of 

human rights, the rule of law and democracy.21 

The Council of Europe’s Venice Commission and GRECO are the strongest 

instruments of influence on Ukraine carrying out judicial reforms and reforms in aid 

of fighting corruption.                                  

The EU displays a fairly high level of interest towards justice and anti-corruption in 

Ukraine. 

The UPAC Project22 aimed at strengthening Ukrainian institutions’ capacities in 

their anti-corruption efforts. The project was jointly funded by the European 

Commission and the Council of Europe. It started on 8 June 2006 and lasted until 

December 2010. Corruption is considered to be a serious problem in Ukraine. The 

authorities of Ukraine acknowledged that corruption is a priority issue requiring 

comprehensive and serious countermeasures. This project assisted Ukraine’s anti-

corruption effort in a broad manner. It comprises three components:  

• Support towards the creation of a strategic and institutional framework 

against corruption; 

• Strengthening of capacities for the prevention of corruption; 

• Strengthening of the legal framework and enforcement of anti-corruption 

legislation. 

In 2011 the European Union provided € 1.1 million in assistance to the National 

School of Judges of Ukraine to support the creation of a national system of judicial 

training in order to establish an efficient, transparent and predictable justice system, 

as well as an effectively-functioning court system in Ukraine.  

                                                 
21 Thorbjorn Jagland, speech at the Launch of the Council of Europe Action Plan, 16 
September 2011 
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Well trained and selected judges are crucial for a functioning judicial system. The 

National School of Judges of Ukraine / Academy of Judges of Ukraine has worked 

closely with experts from Austria in order to create a basis for implementing the 

national system of initial training (training of judge candidates), testing (criteria for 

the examination of candidate judges) and ongoing training (training of judges).  

Together they developed curricula for the initial and ongoing training of judges, 

manuals for trainers, testing and selection criteria as well as e-learning curricula and 

model courses. Three study visits to five European countries gave new relevant 

experiences. 52 trainers, 42 examiners and 136 judges (and judge assistants) have 

been trained.  

The overall objective of the Twinning Project “Support to the National School of 

Judges of Ukraine“ is to support the strengthening of the institutional capacity of the 

National School of Judges of Ukraine and to contribute to the strengthening of the 

Rule of Law in Ukraine, according to the standards set by the Council of Europe.  

It has been implemented by the Austrian Federal Ministry of Justice in cooperation 

with the Austrian Centre of Legal Competence (CLC) and the National School of 

Judges of Ukraine / Academy of Judges of Ukraine.  

In July 2011, the Commission adopted an assistance package to support the 

Ukrainian government in their institutional reform efforts in several key areas, 

including the Deep and Comprehensive Free Trade area, sanitation, state aid and 

migration. The Annual Action Programme 2011 is worth €30 million. Assistance 

will be provided for instance through targeted capacity development support, 

enabling a limited number of (core) institutions to better perform their roles and 

functions. 

The National Indicative Programme (NIP) 2011-2013 for Ukraine identifies three 

priority areas of co-operation:  

• Good Governance and the Rule of Law; 

• Facilitation of the entry into force of the EU-Ukraine Association 

Agreement (including a Deep and Comprehensive Free Trade Area); 

• Sustainable Development. 

The Annual Action Programme (AAP) 2011 part 1 adopted today deals primarily 

with priority two, in particular with the sub-priorities related to the facilitation of the 

entry into force of the Association Agreement and the establishment of a Deep and 

Comprehensive Free Trade Area. 
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Deep and comprehensive free trade areas (DCFTA) are a new generation of Free 

Trade Agreements providing for the fullest possible liberalisation of not only trade 

in goods, but also trade in services and investment, as well as extensive regulatory 

convergence on issues like technical standards, sanitary and phytosanitary measures, 

protection of intellectual property, public procurement, energy-related issues, 

competition, customs etc. These DCFTAs also foresee deep regulatory 

approximation with the trade-related EU acquis. 

Ukraine’s relationship with the EU still influenced anti-corruption policy much less 

than Ukraine’s cooperation with international mechanisms for fighting corruption, 

with the greatest influence having been through cooperation with GRECO and 

FATF. This was in the first instance linked with the lack of clear requirements for 

Ukraine from the EU, as well as with the prospects for Ukraine’s if it did fulfil them. 

Unfortunately, the fight against corruption is being used as a pretext for bringing 

charges against leaders of the opposition (the leaders and members of the former 

government which was dismissed in March 2010). Dozens of criminal cases have 

been initiated against them. They are suspected of misspending money while in 

power. One could welcome the declarations of the authorities regarding the need to 

fight corruption, misuse and impunity among public officials. However, the charges 

brought against members of the opposition: Yulia Tymoshenko; Yury Lutsenko; 

Yevhen Korniychuk; Bohdan Danylyshyn; Valery Ivashchenko; Ihor Didenko and 

Anatoly Makarenko are dubious in the very least. It remains unclear what 

criminally-punishable acts they are supposed to have committed. It is not even 

suggested that they gained personal benefit from their actions. This is not first and 

foremost a matter of systematic fighting against corruption, and under analogous 

circumstances criminal proceedings are not being initiated against members of the 

present government - although they sometimes resort to the same actions as those 

imputed the accused. 

In general, the use of criminal prosecution for governmental decisions under the 

guise of fighting corruption spells the destruction of the State governance system. 

Political errors of one’s predecessors, if they took place, should be rectified by the 

new regime using political methods, not via the Criminal Code. With the entrenched 

culture of governance as dictated by individuals and disregard for the law typical of 

the authorities throughout the 20 years of Ukraine’s independence, selective criminal 

prosecutions for governmental decisions of only members of the opposition has 

effectively resulted in the use of criminal justice for political ends. This essentially 

symptomises a misunderstanding of the term “misuse of power”. Such practice runs 

counter to democratic values based on the equality of all before the law and 

undermines the foundations of criminal proceedings. 
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A few months ago another Ukrainian ex-minister, Bohdan Danylyshyn, was granted 

political asylum in the Czech Republic after several criminal cases had been initiated 

against him in Ukraine Another ex-high-ranking official Mykhailo Pozhyvanov is 

currently seeking political asylum in Austria.  A number of other former high-

ranking officials are presently held in detention facing various charges of misuse of 

power and fraud. 

There have been accusations from both human rights groups and the opposition that 

in reforming the judicial system, those in power pursued one main purpose, that of 

establishing control over the judiciary and making judicial proceedings manageable. 

Freedom House issued a specific statement regarding the eventual detention of 

former Ukrainian prime-minister Yulia Tymoshenko and the general increase of 

selective persecution on a political basis in the country. “It is - ruthless and willful 

campaign against leading Ukrainian opposition politician. We could not call it the 

correct way to promote rule of law. Instead, it is - manipulation of law and it must be 

stopped "- says Freedom House Executive Director David Kramer. These 

accusations are essentially credible. A number of international organizations have 

expressed concerns regarding the selective persecution of political opposition 

members in Ukraine.  

The recent Commission report on the implementation of the ENP in 2010 stated that 

“Ukraine has experienced a deterioration of respect for fundamental freedoms, 

notably as regards the freedom of the media, freedom of assembly and democratic 

standards”.   

Also the European Parliament in its last resolution on Ukraine declared itself as 

being “…concerned about the increase in selective prosecution of figures from the 

political opposition in Ukraine, as well as the disproportionality of measures applied, 

particularly in the cases of Mrs. Tymoshenko and Mr Lutsenko, former Interior 

Minister...” 

HR Catherine Ashton’s spokesperson said in a similar spirit that “the EU will 

continue to underline to the Ukrainian authorities the need for respect for the rule of 

law, incorporating fair, impartial and independent legal processes”. 

In their statements, the US and EU raised concern that the so-called anti-corruption 

investigations by Yanukovych’s law enforcers were “selectively” targeting 

Tymoshenko and other opposition groups and that widespread allegations of 

corruption involving the current administration were being ignored. 
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The 30 December 2010, the U.S. statement came after prosecutors launched more 

than a dozen criminal investigations against members of Tymoshenko’s 2007-2009 

government, including against herself. They are suspected of misspending money 

while in power. 

The President of Ukraine Yanukovych has repeatedly denied such allegations. His 

administration describes the investigations as legitimate attempts to combat 

corruption. 

The international and European ramifications of these cases may increase over the 

next half year as the trials proceed in parallel with an important EU-Ukrainian 

affairs agenda. The EU will host a high-profile Eastern Partnership summit towards 

the end of September, at which Ukraine will inevitably be the most prominent 

partner state by virtue of its size and political weight. In addition, the EU and 

Ukraine are seeking to bring to a conclusion an Association Agreement, including as 

part of it a Deep and Comprehensive Free Trade Agreement (DCFTA) - with 

December appearing to be the target date for signing this Treaty. It should be noted 

that such treaties have on the EU side to be ratified by both the European Parliament 

and all 27 national parliaments. Moreover all such agreements now include a so-

called ‘human rights clause’, which generally uses language like “respect for 

democratic principles and fundamental human rights constitutes an essential element 

of this agreement”. This means that if this clause is not respected, there are grounds 

for a very serious response, such as the suspension of the agreement. 

 

FINAL ASSESMENTS 

There is a considerable problem with judges’ dependence on politicians. The High 

Council of Justice plays a key role in the appointment and dismissal of judges, 

bringing disciplinary proceedings against judges; the appointment and dismissal of 

heads of courts and their deputies. It is also clear that this body is extremely 

politically dependent. In Ukraine, where the parliamentary majority and the 

President belong to the same political force - and this force appoints senior 

executives (the heads of law institutes; ministers, the Prosecutor General etc.) - only 

7 (or less) members of the High Council of Justice may remain independent.  

Politicians who hold parallel positions as major businessmen use corruption to 

increase their own incomes. They use their authority as politicians in order to 

influence judges and law enforcement agencies. That why this state actors use as 

tool against political or business opponents. And it makes fighting corruption an 

illusive process and sometimes tools for securing of the private interest. 
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The lack of independence of the judiciary and the resulting numerous violations of 

standards of just court considerations, including falsification of the charges, ignoring 

the principle of equality of arms, unwarrantedly harsh measures of restraint and 

flagrant violations of the right to liberty and right of defence highlight the political 

motivations besetting the authorities in the view of the general public. 
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